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Prepared as a resource for the July 7, 2009, webcast:  Upcoming Changes to Campus Safety Rules

Draft Regulatory Language

The following is tentative language drafted in negotiated rulemaking for those sections of the Higher Education Opportunity Act of 2008 related to fire reporting, changes to the Clery Act, emergency notification, and missing persons.   Exact language for pending regulations will be published this summer in a Notice of Proposed Rulemaking, which will solicit public comment on them.   Those comments will be reviewed and a final set of rules will be published by November 1, 2009.
Please note this language is tentative.

Hate Crime Reporting

Summary of Issue:  The HEOA expands the list of crimes that institutions must include in hate crime statistics reported to the Department to also include larceny-theft, simple assault, intimidation, and destruction/damage/vandalism of property

Regulatory language: 
Note:  This language is tentative. The Department of Education may modify these provisions when a notice of proposed rulemaking is published, or when final rules are issued.

668.46 Institutional security policies and crime statistics.

* * * * *


(c) * * *

(3)  Reported crimes if a hate crime.  An institution must report, by category of prejudice, the following crimes reported to local police agencies or to a campus security authority that manifest evidence that the victim was intentionally selected because of the victim’s actual or perceived race, gender, religion, sexual orientation, ethnicity, or disability:

(i) Any crime it reports pursuant to paragraphs (c)(1)(i) through (vii) of this section.

(ii) The crimes of larceny-theft, simple assault, intimidation, and destruction/damage/or vandalism of property.

(iii) Any other crime involving bodily injury. 

[See Crime Appendix for updated and newly added definitions to Appendix D of part 668.   It is clarified that an institution may be the victim of a hate crime.]

Reporting Emergency Response and Evacuation Procedures

Summary of Issue:  The HEOA requires institutions to include a statement of emergency response and evacuation procedures in the annual security report that describes how the institution will immediately notify the campus community upon the confirmation of a significant emergency or dangerous situation involving an immediate threat to the health or safety of students or staff occurring on the campus, unless the notification will compromise efforts to contain the emergency.  

Regulatory language:
Note:  This language is tentative. The Department of Education may modify these provisions when a notice of proposed rulemaking is published, or when final rules are issued.

§668.46 Institutional security policies and crime statistics

(a) Additional definitions that apply to this section.
* * * * *

Test:  Regularly scheduled drills, exercises, and appropriate follow-through activities, designed for assessment and evaluation of emergency plans and capabilities.

* * * * *

(b)  Annual security report.  An institution must prepare an annual security report that contains, at a minimum, the following information:

* * * * *

(13) Beginning with the annual security report distributed by October 1, 2010, a statement of policy regarding emergency response and evacuation procedures, as described in paragraph (g) of this section.

(14) Beginning with the annual security report distributed by October 1, 2010, a statement of policy regarding missing student notification procedures, as described in paragraph (h) of this section.

* * *

(e) Timely warning and emergency notification. (1) An institution must, in a manner that is timely and will aid in the prevention of similar crimes, report to the campus community on crimes that are –

(i) Described in paragraph (c)(1) and (3) of this section;

(ii) Reported to campus security authorities as identified under the institution’s statement of current campus policies pursuant to paragraph (b)(2) of this section or local police agencies; and

(iii) Considered by the institution to represent a threat to students and employees.

(2) An institution is not required to provide a timely warning with respect to crimes reported to a pastoral or professional counselor.

(3) If there is an immediate threat to the health or safety of students or employees occurring on campus, as described in paragraph (g)(1) of this section, an institution must follow its emergency notification procedures.  An institution that follows its emergency notification procedures is not required to issue a timely warning based on the same circumstances; however, the institution must provide adequate follow-up information to the community as needed.   

* * * 

(g) Emergency Response and Evacuation Procedures.  An institution must include a statement of policy regarding its emergency response and evacuation procedures in the annual security report.  This statement must include --

(1)  Procedures to immediately notify the campus community upon the confirmation of a significant emergency or dangerous situation involving an immediate threat to the health or safety of students or employees occurring on the campus.

 (2) A description of the process the institution will use to:

(i)  Confirm that there is a significant emergency or dangerous situation as described in paragraph (g)(1) of this section;

(ii) Determine the appropriate segment or segments of the campus community to receive a notification;

(iii) Determine the content of the notification; and

 (iv) Initiate the notification system.

 (3) A statement that the institution will, without delay, and taking into account the safety of the community, determine the content of the notification and initiate the notification system, unless issuing a notification will, in the professional judgment of responsible authorities, compromise efforts to assist a victim or to contain, respond to, or otherwise mitigate the emergency.

(4) A list of the titles of the person(s) or organization(s) responsible for carrying out the actions described in paragraph (g)(2) of this section.

 (5) Procedures for disseminating emergency information to the larger community.

(6) Procedures to test the emergency response and evacuation procedures on at least an annual basis.

(i) A test may be announced or unannounced. 

(ii) The institution must publicize its emergency response and evacuation procedures in conjunction with at least one test per calendar year.

(iii) An institution must document each test, including a description of the exercise, the date, time, and whether it was announced or unannounced. 

Disclosure of Fire Safety Standards and Measures

Summary of Issue:  The HEOA requires that all Title IV eligible institutions that participate in any Title IV program and that maintain on-campus student housing facilities publish an annual fire safety report, maintain a fire log, and report fire statistics to the Secretary. 

Regulatory language:

Note:  This language is tentative. The Department of Education may modify these provisions when a notice of proposed rulemaking is published, or when final rules are issued.
§668.41 Reporting and disclosure of information.

*
*
*    *    *

(e) Annual security report and annual fire safety report – 

(1) Enrolled students and current employees – annual security report and annual fire safety report. By October 1 of each year, an institution must distribute to all enrolled students and current employees, its annual security report described in §668.46(b), and, if the institution maintains an on-campus student housing facility, its annual fire safety report described in §668.49(b), through appropriate publications and mailings, including--

(2) Enrolled students – annual security report and annual fire safety report.  If an institution chooses to distribute either its annual security report or annual fire safety report to enrolled students by posting the disclosure or disclosures on an Internet Web site or an Intranet Web site, the institution must comply with the requirements of paragraph (c)(2) of this section.

(3) Current employees – annual security report and annual fire safety report. If an institution chooses to distribute either its annual security report or annual fire safety report to current employees by posting the disclosure or disclosures on an Internet Web site or an Intranet Web site, the institution must, by October 1 of each year, distribute to all current employees a notice that includes a statement of the report’s availability, the exact electronic address at which the report is posted, a brief description of the report’s contents, and a statement that the institution will provide a paper copy of the report upon request.

(4) Prospective students and prospective employees – annual security report and annual fire safety report.  For each of the reports, the institution must provide a notice to prospective students and prospective employees that includes a statement of the report’s availability, a description of its contents, and an opportunity to request a copy.  An institution must provide its annual security report and annual fire safety report, upon request, to a prospective student or prospective employee.  If the institution chooses to provide either its annual security report or annual fire safety report to prospective students and prospective employees by posting the disclosure on an Internet Web site, the notice described in this paragraph must include the exact electronic address at which the report is posted, a brief description of the report, and a statement that the institution will provide a paper copy of the report upon request.

(5) Submission to the Secretary – annual security report and annual fire safety report.  Each year, by the date and in a form specified by the Secretary, an institution must submit the statistics required by §668.46(c) and §668.49(c) to the Secretary.

(6) Publication of the annual fire safety report. An institution may publish its annual fire safety report concurrently with its annual security report only if the title of the report clearly states that the report contains both the annual security report and the annual fire safety report.  If an institution chooses to publish the annual fire safety report separately from the annual security report, it must include information in each of the two reports about how to directly access the other report.

* * * * *

§668.49 Institutional fire safety policies and fire statistics.

(a) Additional definitions that apply to this section.

Cause of fire: The factor or factors that give rise to a fire.  The causal factor may be, but is not limited to, the result of an intentional or unintentional action, mechanical failure, or act of nature.

Fire: Any instance of open flame or other burning in a place not intended to contain the burning or in an uncontrolled manner.

Fire drill: A supervised practice of a mandatory evacuation of a building for a fire. 

Fire-related injury: Any instance in which a person is injured as a result of a fire, including an injury sustained from a natural or accidental cause while involved in fire control, attempting rescue, or escaping from the dangers of the fire.  The term person may include students, faculty, staff, visitors, firefighters, or any other individuals.

Fire-related death: Any instance in which a person 

(1) Is killed as a result of a fire, including death resulting from a natural or accidental cause while involved in fire control, attempting rescue, or escaping from the dangers of a fire; or

(2) Dies within one year of injuries sustained as a result of the fire.

Fire safety system: Any mechanism or system related to the detection of a fire, the warning resulting from a fire, or the control of a fire.  This may include sprinkler systems or other fire extinguishing systems, fire detection devices, stand-alone smoke alarms, devices that alert one to the presence of a fire, such as horns, bells, or strobe lights; smoke-control and reduction mechanisms; and fire doors and walls that reduce the spread of a fire.

Value of property damage: The estimated value of the loss of the structure and contents, in terms of the cost of replacement in like kind and quantity.  This estimate should include contents damaged by fire, and related damages caused by smoke, water, and overhaul; however, it does not include indirect loss, such as business interruption.  

(b)  Annual fire safety report.   Beginning by October 1, 2010, an institution that maintains any on-campus student housing facility must prepare an annual fire safety report that contains, at a minimum, the following information:

(1) The fire statistics described in paragraph (c) of this section.

(2) A description of each on-campus student housing facility fire safety system. 
(3) The number of fire drills held during the previous calendar year.

(4) The institution’s policies or rules on portable electrical appliances, smoking, and open flames in a student housing facility. 

(5) The institution’s procedures for student housing evacuation in the case of a fire.

(6) The policies regarding fire safety education and training programs provided to the students, faculty, and staff.  In these policies, the institution must describe the procedures that students and employees should follow in the case of a fire.
(7) For purposes of including a fire in the statistics in the annual fire safety report, a list of the titles of each person or organization to which students and employees should report that a fire occurred.

(8) Plans for future improvements in fire safety, if determined necessary by the institution.

(c) Fire statistics. (1)  An institution must report statistics for each on-campus student housing facility, for the three most recent calendar years for which data are available, concerning- 

(i) The number of fires and the cause of each fire;

(ii) The number of injuries related to a fire that resulted in treatment at a medical facility, including at an on-campus health center;

(iii) The number of deaths related to a fire; and

(iv) The value of property damage caused by a fire.

(2)  An institution is required to submit a copy of the fire statistics in paragraph (c)(1) of this section to the Secretary on an annual basis.

 (d) Fire log. (1) An institution that maintains on-campus student housing facilities must maintain a written, easily understood fire log that records, by the date that the fire was reported, any fire that occurred in an on-campus student housing facility.  This log must include the nature, date, time and general location of each fire.

(2) An institution must make an entry or an addition to an entry to the log within two business days, as defined under §668.46(a), of the receipt of the information. 
(3) An institution must make the fire log for the most recent 60-day period open to public inspection during normal business hours.  The institution must make any portion of the log older than 60 days available within two business days of a request for public inspection.

(4) An institution must make an annual report to the campus community on the fires recorded in the fire log.  This requirement may be satisfied by the annual fire safety report described in paragraph (b) of this section.

Missing Person Procedures

Note:  This language is tentative. The Department of Education may modify these provisions when a notice of proposed rulemaking is published, or when final rules are issued.
Summary of Issue:  The HEOA requires Title IV eligible institutions that provide on-campus housing to establish, for students who reside in on-campus student housing, both a missing student notification policy that allows students to confidentially register a contact person and missing student notification procedures.  This section also includes annual security report clarifications.
Regulatory Language:
§668.41 Reporting and disclosure of information.

(a) Definitions. The following definitions apply to this subpart:

* * *

On-Campus Student Housing Facility: A dormitory or other residential facility for students that is located on an institution’s campus, as defined in 668.46(a).

* * * * *

§668.46 Institutional security policies and crime statistics.

(a)  Additional definitions that apply to this section.
* * *

Test:  Regularly scheduled drills, exercises, and appropriate follow-through activities, designed for assessment and evaluation of emergency plans and capabilities.

* * *

(b)  Annual security report.  An institution must prepare an annual security report that contains, at a minimum, the following information:

* * *

(13) Beginning with the annual security report distributed by October 1, 2010, a statement of policy regarding emergency response and evacuation procedures, as described in paragraph (g) of this section; and

(14) Beginning with the annual security report distributed by October 1, 2010, a statement of policy regarding missing student notification procedures, as described in paragraph (h) of this section.

* * * * *
(h) Missing student notification policies and procedures. 

(1) An institution that provides any on-campus student housing facility must include a statement of policy regarding missing student notification procedures for students who reside in on-campus housing facilities in its annual security report.  This statement must --

(i) Indicate a list of titles of the persons or organizations to which students, employees, or other individuals should report that a student has been missing for 24 hours; 

(ii) Require that any official missing student report must be referred immediately to the institution’s police or campus security department, or, in the absence of an institutional police or campus security department, to the local law enforcement agency that has jurisdiction in the area;

(iii) Contain an option for each student living in an on-campus student housing facility to identify a contact person or persons whom the institution shall notify if the student is determined missing by the institutional police or campus security department, or the local law enforcement agency;  

(iv) Advise students that their contact information will be registered confidentially, and that this information will be accessible only to authorized campus officials and law enforcement and that it may not be disclosed outside of a missing person investigation;

(v) Advise students that if they are under 18 years of age and not emancipated, the institution must notify a custodial parent or guardian when the student is missing, in addition to any additional contact person designated by the student; and

(vi) Advise students that, regardless of whether they name a contact person, unless the local law enforcement agency was the entity that made the determination that a student is missing, the institution will notify the local law enforcement agency that the student is missing.

(2) The procedures that the institution must follow when a student who resides in an on-campus student housing facility is determined to have been missing for 24 hours include —-

(i) If the student has designated a contact person, notifying that contact person within 24 hours;

(ii) If the student is under 18 years of age and is not emancipated, notifying the student’s custodial parent or guardian and any other designated contact person within 24 hours; and

(iii) Regardless of whether the student has identified a contact person, is above the age of 18, or is an emancipated minor, informing the local law enforcement agency that has jurisdiction in the area that the student is missing within 24 hours.
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