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Z.ACAPITAL LITIGATION IN RIVERSIDE COUNTY

------------------—----'-

All specialty legal practice areas have a community that
spans the local geographic area, the state and even the nation.
Capital defense practitioners are particularly connected to our
colleagues because our training seminars attract practitioners
from all across the country. Until a few years ago, those of
us from non-Southern states would express our support and
profound respect for the attorneys who practiced capital case
defense in the Southern “Death Belt.” Our perception is that
in the South, there are so many cases and so few trial lawyers
with the experience and skills for capital litigation that people
of color are overwhelmingly the clients for whom death is
sought, and that those few experienced and skilled attorneys
are severely underpaid and overworked when the ultimate
punishment is at stake.

That has changed over the last few years, as Riverside
County has joined the Death Belt as a place where, in the eyes
of the capital defense community, death is sought with reckless
abandon. Our reputation is best described by the nicknames
Riverside County has developed over the past few years: the
“Little South,” the “West Coast’s South,” and “California’s
Southern Justice.” The raw numbers explain how we are seen
by the rest of the nation. Riverside County has a population
of about 2,000,000 people and has 54 capital defendants. Los
Angeles County, with a population of about 10,000,000, has a
number of capital defendants in the 60s. Both San Bernardino
County and San Diego County, which have roughly the same
populations as Riverside County, each have fewer than five capi-
tal defendants. The vast majority of our 54 capital defendants
are Hispanic or black.

Perhaps death penalty proponents feel that having our
county known across the country as the Little South is some-
thing of which we should be proud. That is simply a mis-
guided position to take. The Southern Death Belt is not just
an appellation that carries a simple definition as a place where
death is frequently sought; what comes with that name is a
well-deserved perception of an extremely unjust death penalty
machine. And that is what Riverside County is now known for
being.

The perception is accurate in some ways, such as the high
number of capital cases per capita and the number of minor-
ity capital defendants, but the truth is, in fact, very different
from the perception in many other aspects, most notably the
quality of representation for most capital defendants. There
have been extreme examples from the South, and Texas in par-
ticular, of injustice in capital cases due to incompetent defense
lawyers, such as when Calvin Burdine’s lawyer slept at counsel
table during critical stages of his capital trial. (See Burdine v.
Johnson (2001) 262 F.3d 336.) In many Southern jurisdictions,
the judge handpicks the defense attorney, which carries with
it an implied message that the attorney had best not be too
difficult when defending the client if that attorney ever wants
to get appointed again. The most frequently cited reason for

the poor quality of representation in capital cases is judicially
appointed attorneys who are paid on a contract basis per case,
as opposed to an established public defender system. With a
public defender system, there are safeguards to assure a high
quality of representation, such as having direct supervisors
who mentor attorneys and evaluate them as they gain experi-
ence, and a promotion system in which attorneys work their
way up to more and more serious cases. Most importantly, the
public defender system provides peer support, which results in
clients benefiting from the knowledge and experience base of
the many attorneys in the office with whom a client’s particular
attorney discusses the case to get strategic and legal input; sole
practitioner subcontractors don’t have that support.

Although the majority of capital defendants in Riverside
County are represented by contract counsel, which does carry
the inherent risks of subcontractors not having the oversight
and support system that deputy public defenders have, the
contract system here in our county is quite different from that
in most Southern jurisdictions. An administrator appoints the
attorney, in contrast to the vast majority of Southern juris-
dictions where the subcontracting lawyer is appointed by the
judge hearing the case and thus depends on the trial judge for
his or her income.

What is also nothing like the South is our Public Defender’s
office here in Riverside County. In the spring of 2008, we
started our Capital Defense Unit, which was made up of four
experienced attorneys who could specialize in capital litiga-
tion. On June 28, 2010, the Public Defender opened a “glass
wall” conflict office for capital cases. Six experienced attorneys
(of which T am one) have been assigned to that new office, with
the goal of building capital defense units on both sides of the
glass so that there is a cadre of lawyers in the Law Offices of
the Public Defender who have extensive experience in capital
litigation, and so that the Public Defender having to declare a
conflict in a capital case can become a rare occurrence.

There is also hope when it comes to the aspects of
Riverside County being the Little South that are accurate, such
as the sheer number and racial inequality of capital defendants
in our county. District Attorney-Elect Paul Zellerbach has said
in the press that he intends to review the pending capital cases
to determine if they are appropriate cases for seeking the death
penalty. For those of us who are opposed to the death penalty,
being called the Little South is disheartening, partly because it
is not accurate as to the quality of representation that capital
defendants receive here in Riverside County, but also because
it is so very accurate as to the number and racial inequality
of capital defendants in our county. We will continue to hope
for change until our nickname of the Little South is no longer
accurate in any way.

R. Addison Steele is a Riiierside County depz;ty capital de}';nd-
er.
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