Subscribe

PIBULJ: The UK's leading online Pl law journal  [Ssreset

Around 25 articles per month Up to 12 CPD hours per solicitor

HOME FREE NEWSLETTER LATEST ISSUE PAST ISSUES FREE TRIAL SAMPLE ISSUE

CONTRIBUTORS BOOKS CONTACT | ABOUT US SEARCH LOG IN/OUT

PIBULJ.TV

(CLICK HERE =’

SUBSCRIBE CPD INFO

Haven’t We Dealt With All the Portal Issues
Now? - Sarah Robson, Alpha Court
Chambers

28/09/15. Many MOJ Portal issues have been resolved, and if you practice in this
area of law you probably know the main ‘ins and outs’ of the Portal. We know it is a
tightly bound, stand-alone code, and we know the Protocol is ‘King’1, unlike most
other protocols. We know you cannot add to it by outside legal principles such as

offer and acceptancez, waiver and affirmation3, common law mistake4, and even
that (most of) the CPRs® do not apply. We've shaken out principles such as you do
not need a judgment to engage CPR 45.248, you cannot justify a total failure to use the Portal”, you
cannot change your reason for leaving the Portal to a different one later®, you cannot consider what
happened after a breach®. We know the default position on finding a Portal breach is Portal costs10.
We've seen a whole myriad of what sort of excuses for coming out of the Portal are, and are not,
deemed reasonable by the courts, with the general theme that minor technical breaches on their own
are not enough to justify leaving the Portal. Despite sorting out all of these issues, twists and turns in
the seemingly never-ending Portal saga abound, no less than in the recent case of Payne v Scott,
Birkenhead CC., DDJ Smedley. 13.07.15.

Under CPR 45.24, if a court finds that a Claimant has elected to leave the Portal process and starts
proceedings under Part 7, but considers the Claimant acted unreasonably in removing a case from the
Portal or causing a claim to leave the Portal, the court can restrict the Claimant to no more than Portal
costs. The key issue in Payne v Scott was whether it was the Claimant who had caused the case
to come out of the Portal, in circumstances where the court ordered it out of the Portal process.

Case Background

The Claimant had brought a claim for loss of earnings, and at the Stage 3 hearing, Claimant’s counsel
told the court he thought the case had to come out of the Portal process, adding how he could not see
how that loss of earnings claim could be assessed in this format (i.e. a Stage 3 hearing). Defence
counsel initially weakly objected, but ultimately agreed. The judge ordered the claim out of the Portal
and listed it for a Part 7 final hearing. The matter was later settled before that hearing.

Costs went to detailed assessment, where the primary point of dispute was whether the Claimant had
acted unreasonably in removing the case from the Portal or causing the claim to leave the Portal. The
Claimant, perhaps unsurprisingly, argued that it was not them who had removed the claim from the
Portal, but it was a case management decision by the judge. How could they be found to have acted
unreasonably in following a court order?

Relevant Case Law

DDJ Smedley considered the relevant cases on point. (Do bear in mind there are still no binding
authorities yet on the Portal, hardly surprising given that the Portal — by definition — only deals with low
value cases.)

In llahi v Usman, 26.11.12, HHJ Platts, Manchester CC. confirmed LJ (Rupert) Jackson, Court of
Appeal 14.01.13 the Claimant argued that they had not removed a case from the Portal, but that it had
come out of the Portal automatically — by operation of law. That was because the Portal rules provide
that if you withdraw a Portal offer after the end of stage 2, the case automatically falls out of the Portal.
They argued they had therefore not elected to leave the Portal. However HHJ Platts held that an
election to take a step, where that step had the automatic consequence of the case falling out of the
Portal, was an election to take the matter out of the Portal for the purposes of CPR 45.24 (was 45.36
then).

That case was followed by Doyle v Manchester Audi. DJ Matharu, Manchester CC 25.06.13. There the
Claimant had given both a different name and address at the scene of the accident from those given
on the CNF. The Defendant not unreasonably, sought confirmation of the Claimant’s identity. The
Claimant did not provide this for some time, and thus the Defendant did not admit liability within Stage
1 and the matter automatically dropped out of the Portal. When it came to assessing costs the
Claimant argued the claim had dropped out of the Portal automatically, they had not elected to remove
it. However the court held that the Claimant’s failure to provide proof of identity — notably something
not provided for by the Portal rules — was reasonably requested in the circumstances, and
unreasonably not provided. The Claimant’s failure to provide this was an omission to act which
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resulted in the case coming out of the Portal, and like the act in /lahi, that omission was an election to
leave the Portal within the meaning of CPR 45.24.

How can a Judge’s order be a Claimant’s Election?

Judge Smedley considered these authorities in Payne v Scott, and noted that whilst it was the judge
who had removed the case from the Portal, this was done on the request of the Claimant, noting at
para 12:

“She is clearly influenced by Mr Seed’s request that it comes out and | cannot interpret that as
anything other than a request or an election, as the case may be, by the Claimant to take the
matter out of the Portal.”

Thus it was the Claimant who had caused the claim to leave the Portal, because it was the Claimant
who had invited the court to remove it, like pushing over the first in a line of dominoes.

Was the Exit Unreasonable?

The judge then had to consider whether the Claimant had made that election unreasonably, especially
given that the Defendant had agreed to remove the case from the Portal. The Defendant noted that
CPR 45.24 did not say ‘the Claimant acted unreasonably and the Defendant did not agree with those
actions’, it was simply a case of whether or not the Claimant had acted unreasonably. The
reasonableness of the Defendant’s actions was relevant to the Defendant’s costs, not the Claimant’s
costs. Judge Smedley noted that this could have been re-listed for a longer hearing time, or the
Claimant could have applied to adduce further evidence under PD8B 7.1. He noted either course
would have kept the claim in the Portal and would have been reasonable. DDJ Smedley went on to
conclude that the Claimant had acted unreasonably. He restricted the Claimant to Portal costs only
and awarded the Defendant their costs.

So what do we learn from this?

A Claimant can no longer hide behind a judge ordering a case out of the Portal as an automatic shield
to protect their Part 7 costs. There may well be cases where that is enough, but beware — the court can
look deeper. The key test is whether the Claimant has acted reasonably — and this is normally
determined by looking at whether the case could have stayed in the Portal.

Sarah Robson
Alpha Court Chambers

Sarah Robson is a barrister at Alpha Court Chambers. She is an expert on the MOJ Portal, and
frequently lectures on this. She acts for both Claimants and Defendants, but mainly Defendants. She
was instructed by Taylor Rose in Payne v Scott. Copies of the judgments in the cases referred to can
be found on her website, www.sarahrobsonbarrister.co.uk.
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Insurance lawyers back court fees exemption in Pl
claims...

Insurer warns families of claims from trampoline and
bouncy castle injuries...

Clinical negligence lawyers warn of "rushed" pre-
xmas consultation on fixed fees...

National Accident Helpline rejects insurers’
allegations that late RTA claims have tripled...

Pl lawyers call for a shake-up of 'obstructive' NHS...
Bills must be split for work carried out before and
after 1st April 2013...

Former Miss England contestant found guilty of
fabricating personal injury claim...

Regulator issues first fine issued against a rogue
claims management firm...

Jackson Five judge says Mitchell led to decisions
that were "manifestly unjust and disproportionate”...
Supreme Court rules that CFAs are in line with
human rights convention...

Credit Hire Articles

We have now published more than 50 specialist
credit hire articles. A selection are shown below, or
see the complete list here. Subscribers can also
access, for free, the latest edition of Kevan & Ellis
on Credit Hire.

Back to Basics: Should Credit Hire
be Stripped? - Gary Herring -
Horwich Farrelly Solicitors

“R& 11/09/14. In Dimond v Lovell the

X _ House of Lords made it all seem

so simple. In a case where the
claimant sought hire charges in
the princely sum of £346.63, it
was held that ...

Out of ‘Control’? Credit Hire and
CPR Part 31 - Gary Herring, Horwich
Farrelly Solicitors

10/04/14. Disputes relating to
disclosure remain an enduring
feature of credit hire litigation
and, largely to the
understandable annoyance of the
judiciary, are the source of mu...

Credit Hire and Storage Fraud -
Andrew Mckie, Clerksroom

17/03/14. Chapter 6 of 'RTA
Allegations of Fraud in a Post-
Jackson Era: The Handbook' by
Andrew Mckie. Credit hire and
storage claims are proving some
of the most difficult ...

Opoku v Tintas - Melanie Mooney,
Keoghs

09/12/13. In handling credit hire
claims it is always preferable to
focus on obtaining clarity for

' issues where there is a degree of
uncertainty for all parties dealing
with the ...

Too Little, Too Late: Robertson v
Dixon (In the Milton Keynes CC 19th
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April 2013) - Max Withington,
Horwich Farrelly

28/11/13. The issue of
enforceability of a hire agreement
is often at the heart of credit hire
disputes. It is perhaps a little
surprising just how many credit
hire agreements we...

Editorial: Challenging Period of Hire
- Aidan Ellis, Temple Garden
Chambers

20/11/13. Defendant Insurers
have long been concerned that
the duration of hire in some credit
hire cases is unreasonable. But
they have often been frustrated in
their attempts t...

More:

Editorial: Opoku v Tintas: Court of Appeal on
Period of Hire - Aidan Ellis, Temple Garden
Chambers

The Sharp End of Employers’ Liability — Breach
and Causation Under the Personal Protective
Equipment Regulations 1992 - Andrew Roy, 12
King’s Bench Walk

Credit Hire: Enforceability Update - Gary Herring,
Keoghs LLP

British Victims of Terrorism Abroad: a Fair
Regime Introduced - Jill Greenfield, Field Fisher
Waterhouse LLP

Credit Hire One Year After Bent - Gary Herring,
Keoghs LLP

Pleading Mitigation in Credit Hire - Craig
Budsworth, Glaisyers Solicitors LLP

Counting the Cost of Disability:
Writing a Disability Analysis Report
(DAR) 2015 - Dr Mark Burgin

= 14/07/15.Disability analysis

reports (DAR) are versatile and
=% can assess care and mobility
needs, determine eligibility for

= .= benefits such as capacity for
work, and are even used ...

Medical Negligence: Psychological
Perspectives on Why People Pursue
Litigation - Dr Karen Addy

/ 24/06/15. There is a common
\ perception that the UK has

. become an increasingly more
\a litigious society and the
- government is exploring ways to
reduce the number of claims.

Whilst t...

Frequently Asked Questions on How
to Assess Children - Dr Mark Burgin

Doctor Mark Burgin, BM BCh
(oxon) MRCGP Diploma in Child
Health, answers frequently asked
questions on how to assess
children

How do you know that a child has been
injured i...

Diagnosis of PTSD: What Part Does
the Traumatic Event Play? - Dr
Rachael Tanner

26/03/15. With the recent
publication of DSM V, which has
' }. reviewed and updated diagnostic
criteria for all listed psychiatric
disorders, it is perhaps timely to
re- consider the ...

RTAs Involving Women in
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Pregnancy - Ms Nicole Hampton,
Chartered Psychologist, Hugh Koch
Associates LLP & Mr David Bird,
Chartered Psychologist, Hugh Koch
Associates LLP

" 15/02/15. On assessing women
who were pregnant at the time of
their road traffic accident, on face
value, their symptoms can often
seem disproportionate to the
accident. How...

Untangling Complex Presentations:
Physical Conditions Which ‘Mimic’
Psychological Symptoms - Dr Jon
Willows & Josh Williams

10/01/15. The accurate and
reliable assessment of the
breadth, severity and duration of
! psychological symptoms is
‘ central to psychological medico-
legal enquiry. Within this conte...

More:
European Group for Legal Expertise - Barry
Turner, University of Lincoln

The Bond Solon Annual Expert Witness Survey -
Mark Solon, Bond Solon

Detection of Deliberate Deception in Medico-
Legal Assessment - Dr Karen Addy Consultant
Clinical Psychologist / Neuropsychologist
Challenges for 2015 for Experts - Hugh Koch and
Hayley McCann

How to Verify Details of What Claimants Tell Us -
Dr Hugh Koch and Dr Caroline Formby

The Effectiveness of Brief-CBT for Post
Traumatic Stress Following Road Traffic
Accidents - Dr Claire Wilson
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