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HIS HONOUR JUDGE PLATTS
His Honour Judge Platts: 
Introduction
1. This is a costs appeal, with my permission, against the order of District Judge Stonier made on the 20th July 2012 when she gave judgment for the claimant for £3,388.03 and ordered the defendant to pay the claimant’s costs which she assessed at £9,900.10.  The appeal raises an issue as to the assessment of costs in low value personal injury claims arising out of road traffic accidents to which the pre-action protocol for such claims applies.

2. The claimant’s claim is for damages for personal injury sustained in a road traffic accident on the 26th April 2011. Liability for the accident has never been in dispute. The claimant’s injuries are described in a medical report from Mr Yasin dated the 29th October 2011. He predicted a full recovery within 6 or 7 months of his report: that is within 12 to 13 months of the accident. There was a modest claim for miscellaneous expenses (I am told £25.00) but otherwise no special damage claim. It is on any view a very straightforward claim which should have been capable of resolution speedily.

The Pre-Action Protocol for Low Value Personal Injury Claims in Road Traffic Accidents.

3. It was for this type of case that that a special procedure was introduced by the Pre-Action Protocol for Low Value Personal Injury Claims in Road Traffic Accidents. (“the RTA Protocol”). This, together with Practice Direction PB8B of the Civil Procedure Rules, provides a comprehensive scheme whereby disputes in such claims can be resolved speedily, by the court if necessary, and with fixed costs payable under CPR Part 45. 

4. That parties to such claims are expected to comply with the Protocol is clear from the “Practice Direction – Pre-Action Conduct”. This provides at paragraph 4:
“4.1
The CPR enable the court to take into account the extent of the parties’ compliance with this Practice Direction or a relevant pre-action protocol (see paragraph 5.2) when giving directions for the management of claims (see CPR rules 3.1(4) and (5) and 3.9(1)(e)) and when making orders about who should pay costs (see CPR rule 44.3(5)(a)).
4.2
The court will expect the parties to have complied with this Practice Direction or any relevant pre-action protocol. The court may ask the parties to explain what steps were taken to comply prior to the start of the claim. Where there has been a failure of compliance by a party the court may ask that party to provide an explanation.
4.3
When considering compliance the court will –
(1) be concerned about whether the parties have complied in substance with the relevant principles and requirements and is not likely to be concerned with minor or technical shortcomings;
.

(2) consider the proportionality of the steps taken compared to the size and importance of the matter”.
5. The preamble to the RTA Protocol provides in paragraph 2.1
“This Protocol describes the behaviour the court will normally expect of the parties prior to the start of proceedings where a claimant claims damages valued at no more than £10,000 as a result of a personal injury sustained by that person in a road traffic accident”
6. The aims are set out in par 3.1:
“The aim of this Protocol is to ensure that –
(1) the defendant pays damages and costs using the process set out in the Protocol without the need for the claimant to start proceedings;
(2) damages are paid within a reasonable time; and
(3) the claimant’s legal representative receives the fixed costs at the end of each stage in this Protocol.

7. In short, the Protocol provides a three stage procedure. Stage 1 concerns the notification of the claim and issues of liability. So long as liability is not in dispute the claim then moves to stage 2. Stage 2 provides for each side to make offers of settlement and envisages negotiation thereafter. Stage 3 (through Practice Direction PD8B of the Civil Procedure Rules) provides a court procedure for resolution of those cases which have not settled by negotiation. The costs recoverable for each stage are fixed by the Rules.  

The procedural steps in this case

8. In line with the scheme, both parties complied with the stage 1 procedure. The claim then moved on to stage 2. The claimant submitted the stage 2 settlement pack to the defendant under paragraph 7.26 of the Protocol on 13th February 2012. In that pack she offered to settle her claim for the sum of £3,500.
9. The submission of the settlement pack triggered the 35 day “consideration period” provided for in paragraph 7.28 of the Protocol. Within the initial consideration period the defendant submitted its stage 2 offer on 2nd March 2012 offering to settle the claim for £2,400.  Both offers to settle included payment of fixed costs by virtue of paragraph 7.37.

10. Unfortunately things then went quiet. The defendant’s offer was not accepted by the claimant and neither party took advantage or sought to take advantage of the negotiation period of 20 days provided for in paragraph 7.28. There was a complete failure to negotiate as envisaged by the Protocol. 

11. Paragraph 7.55 of the Protocol provides that if agreement is not reached during stage 2 then the claimant “must” send to the defendant a Court Proceedings Pack thus initiating the stage 3 procedure and, under, paragraph 7.61, the defendant must pay to the claimant its final offer of damages (in this case £2,400).  However the claimant did not follow that course. On the 11th April 2012 her solicitors wrote to the defendant’s insurers withdrawing her offer. The relevant part of the letter reads “Please note that our offer is formally withdrawn. The matter now exits the portal”. (The Portal is a reference to the fact that the procedure under the Protocol is conducted online though a portal to which the parties’ advisers have access.) There was no explanation given as to why the claimant had taken this step and caused the matter to “exit the portal”. 

12. However, the effect of this letter by virtue of paragraph 7.39 was indeed that the claim could no longer continue within the Protocol: 

“7.39
Where a party withdraws an offer made in the Stage 2 Settlement Pack Form after the total consideration period or further consideration period, the claim will no longer continue under this Protocol and the claimant may start proceedings under Part 7 of the CPR.”
13. The claimant then started Part 7 proceedings on a date in April 2012 (the precise date is unclear). Default judgment was obtained and the matter was listed for a disposal hearing. There was no still no further negotiation between the parties until 2 days before the hearing. Agreement was not reached 

14. The matter came before District Judge Stonier on the 20th July 2012 and was contested. Counsel appeared on both sides. In addition to the medical evidence of Mr Yasin, the learned District Judge had a witness statement from the claimant dealing with her injuries (which I have not seen). Having considered the evidence and heard submissions the learned District Judge awarded the claimant a total of £3,388.03 including special damages and interest. There is no appeal against that award nor could there reasonably be. 

15. Had the claimant’s offer not been withdrawn the matter would have proceeded to stage 3 of the Protocol and would have been dealt with under Practice Direction 8B of the CPR. The matter would probably have proceeded to a stage 3 hearing (given the parties’ respective positions). By virtue of CPR Part 45 only fixed costs would have been recoverable in respect of stages 2 and 3 as provided in Part 45. The court has no discretion. The amounts recoverable by the claimant would have been £800 plus 12.5% uplift for stage 2 costs and £500.00 plus 100% uplift for stage 3 type A and B fixed costs plus disbursements. 

16. At the hearing below, the defendant argued that the claimant had acted unreasonably in withdrawing its offer. There was no good reason for the offer to be withdrawn. The matter should have remained within the RTA Protocol and subject to the fixed costs regime. Consequently the costs of the part 7 claim should have been limited to those which would have been recoverable under the Protocol. 

17. The claimant argued that she had done nothing wrong. She was entitled to withdraw her offer and, indeed, withdrawal is contemplated in paragraph 7.39 of the Protocol. It was the automatic effect of par 7.39 which caused the matter not to proceed to stage 3 rather than any election by her.  She argued that the defendant had acted unreasonably in offering an unrealistically low amount during the stage 2 procedure and in not increasing that offer until shortly before the hearing. In the circumstances, she argued, costs should be assessed on the standard basis. 

18. District Judge Stonier accepted the Claimant’s argument. She assessed the costs at £9,900.10. It is against that order that the defendant now appeals. 

The decision of the learned District Judge
19. The decision was given ex tempore after a short disposal hearing. Although the learned District Judge heard brief oral argument she had no forewarning of the arguments to be raised. That is in sharp contrast to the full and helpful skeleton arguments which were before me together with oral arguments which lasted some 3 hours.

20. Her judgment is robust and succinct. She said of the defendant’s argument: 

“Just to end this argument completely this is just a complete waste of court time. It is an absolute non-starter. I cannot find that they (the claimant) have acted unreasonably in any way. The only people who may have acted unreasonably here is the defendant. You cannot come to court and say “Oh they withdrew an offer and the didn’t give reasons why they didn’t make a counter offer” when you do nothing for several months until a few days before the hearing, and then say “well we didn’t know about it” when in fact the defendant did know about it; as if you are split off in different spheres. No they are entitled to their costs” …(and, later) …”so I am going to summarily assess them now.” 

21. It is clear that the focus of her concern at that stage was the inactivity of the defendant or his insurers or advisers after the stage 2 offer had been made. The learned District Judge accepted the claimant’s submission that the matter had automatically come out of the Protocol by the operation of paragraph 7.39 of the protocol but (as opposed to as a result of an election by the claimant), and despite an invitation from the defendant’s counsel to do so she did not consider in detail, if at all, whether the claimant had good reasons for withdrawing her offer. She merely said at page 5G: 

“They did not take it out of the Portal. It automatically comes out of the portal because of the withdrawal of the part 36 offer”

When refusing permission to appeal she said:

“I have already found that the reasons for coming out of the portal were not unjustified and were not unreasonable and that the Rules have been complied with. The fact that it does not suit a defendant who is determined not to reach a reasonable settlement of the matter does not give you grounds to appeal” 

The Relevant costs provisions
22. The court has an absolute discretion on costs generally. CPR Part 44.3 provides: 
“(1) The court has discretion as to –
(a) whether costs are payable by one party to another;
(b) the amount of those costs; and
(c) when they are to be paid.
 …….

 (4) In deciding what order (if any) to make about costs, the court must have regard to all the circumstances, including –
(a) the conduct of all the parties; …
(c) any payment into court or admissible offer to settle made by a party which is drawn to the court’s attention, and which is not an offer to which costs consequences under Part 36 apply.
(5) The conduct of the parties includes –
(a) conduct before, as well as during, the proceedings and in particular the extent to which the parties followed the Practice Direction (Pre-Action Conduct) or any relevant pre-action protocol; …
 
(c) the manner in which a party has pursued or defended his case or a particular allegation or issue;

23. In relation to costs payable where there has been a failure to comply with or an election not to continue with the RTA protocol, CPR 45.36 provides 
“(1) This rule applies where the claimant –
(
a) does not comply with the process set out in the RTA Protocol; or
(b) elects not to continue with that process,
and starts proceedings under Part 7.
(2) Where a judgment is given in favour of the claimant but –
(a) the court determines that the defendant did not proceed with the process set out in the RTA Protocol because the claimant provided insufficient information on the Claim Notification Form;
(b) the court considers that the claimant acted unreasonably –
(i) by discontinuing the process set out in the RTA Protocol and starting proceedings under Part 7;
(ii) by valuing the claim at more than £10,000, so that the claimant did not need to comply with the RTA Protocol; or
(iii) except for paragraph (2)(a), in any other way that caused the process in the RTA Protocol to be discontinued; or
(c) the claimant did not comply with the RTA Protocol at all despite the claim falling within the scope of the RTA Protocol;
The court may order the defendant to pay no more than the fixed costs in rule 45.29 together with the disbursements allowed in accordance with rule 45.30 and success fee in accordance with rule 45.31(3).”

Was CPR 45.36 engaged?

24. The first issue on this appeal is whether CPR 45.36 was engaged. Did the claimant “elect” not to continue with the RTA Protocol. It is not argued that there was a failure to comply with the Protocol. 

25. As I have indicated, the claimant’s argument is that the claim did not continue under the Protocol because of the automatic operation of par 7.39 rather than as a result of her election. It is pointed out that the terms of the RTA Protocol provide many ways in which a claim can drop out of the process. Some are automatic (for example paragraphs 6.15 and 7.39) and some are elective, that is where a party has a right to choose whether or not to continue under the Protocol (for example paragraph 7.66). It is argued that Part 45.36 (1) (b) only applies to those “elective” ways of leaving the scheme and cannot apply to the automatic exit.   

26. I am unable to accept that argument. The word “elected” in rule 45.36 (1)(b) has no special meaning. In my judgment it must bear its ordinary and natural meaning. It is not a word used elsewhere in the RTA Protocol and in my judgment is not confined to those ways of leaving the process which are characterised by the claimant as “elective”. Certainly it will include those situations. However, in my judgment if a claimant has a choice whether or not to take a step the automatic result of which is to discontinue the process, and she chooses to take that step, then in my judgment she must be taken to have elected to discontinue the process. That conclusion is stronger if the whole reason for taking the decision was to remove the claim from the process as I think it probably was in this case. 

27. Unfortunately, no doubt because of constraints of time and the brevity of the argument presented to her, the learned District Judge did not, in her brief judgment, consider whether or not Rule 45.36 was engaged. Had she done so she would or should have had found that it was and having done so would have had  to go on to consider under CPR 45.36(2) (b) whether the claimant acted unreasonably in either discontinuing the process [(2)(b) (i)] or causing it to be discontinued [(2) (b) (iii)].

Did the claimant act unreasonably in withdrawing her offer? 
28. This begs the question as to why the claimant withdrew the offer. There was no evidence before the District Judge as to why the offer had been withdrawn. The explanation offered by counsel at the hearing was that following receipt of the defendants’ stage 2 offer of £2,400 the claimant was “slightly upset by the fact that the offer was much lower than she had been advised the claim was worth”.  That explanation was developed in argument before me when it was submitted that where a defendant’s stage 2 offer is unreasonably low (in this case it was argued that it was outside the relevant Judicial College Guidelines 10th edition) then that of itself is a good reason for a claimant to withdraw his or her offer and thereby exit the protocol procedure and proceed by way of a Part 7 claim.

29. If the learned judge did accept that as being a reasonable response to an unreasonably low offer then I respectfully disagree with her. The whole purpose of stage 3 is that where the parties cannot settle within the stage 2 procedure the matter should be referred to the court under stage 3 where it will be resolved. The only relevant substantive differences between the stage 3 procedure and the part 7 procedure that were identified in argument are (a) that in the Part 7 procedure the court will receive and consider evidence beyond the medical report whereas under stage 3 it will not. However that was never put forward as a reason for withdrawing the offer in this case (although the claimant did in fact put in a witness statement that was considered by the District Judge); and (b) that the recoverable costs on the standard basis in a part 7 claim will be higher than the fixed costs recoverable under the Protocol. The result for a claimant in terms of damages on a stage 3 determination recovered should not be any different to part 7 in a straightforward case such as this. The determination is by a court of the same status with predominantly the same material. It is the potential costs consequences which are significant. 

30. Against that background I am forced to the conclusion that the real reason for the claimant withdrawing her offer was to take advantage of the costs implications of bringing a Part 7 claim. Those advantages are, first, that a defendant will be under more pressure to settle since it might face a higher costs liability if he does not make an offer which the claimant accepts or fails to beat at hearing; and, second, that if the matter does go to a hearing the claimant’s solicitors will potentially recover more in costs than they otherwise would have done. Of course the lower the defendant’s stage 2 offer the less the risk to the claimant of having to pay the defendant’s costs if the defendant’s offer is not beaten.

31. In my judgment to manipulate the RTA Protocol procedure to take the claim away from stage 3 and into part 7 because of the costs implications is contrary to the spirit if not the letter of the Protocol and wholly contrary to the overriding objective. The court has developed the RTA Protocol in order to provide a speedy, certain and cost effective way of dealing with these claims. There are provisions whereby either party can seek to take the matter out of the Protocol in certain situations if is appropriate. For example the claimant may do so if the defendant fails to comply with certain provisions (e.g. paragraphs 7.21 and 7.66); or where the claimant believes the claim is not suitable for the Protocol (paragraph 7.67). (It is of note that the claimant did not seek to use this provision in this case). There may also be cases where the claimant has good reason for withdrawing an offer such as where the medical position or the employment position changes and the claim is perceived to be more than had previously been offered. However none of those apply in this case. 

32. In my judgment therefore the claimant elected not to continue with the process under the Protocol and thereby CPR 45.36 was engaged. Further she acted unreasonably in thereby discontinuing the process or causing the process to be discontinued. The court therefore had a discretion to order fixed costs only under CPR 45.36. 

CPR Part 44.3
33. If my conclusion that CPR 45.36 was engaged is wrong then, in my judgment, the same considerations should be applied or should have been applied when the learned District Judge exercised her discretion on costs pursuant to CPR44.3. In Voice and Script International Ltd v Alghafar [2003] EWCA Civ 736 Judge L.J. said, in a similar context, at paragraph 20: 

“20. With that lengthy and slightly involved background I can turn briefly to the principle, which seems to me to be perfectly clear. By treating the absence of allocation to track as conclusive, in my judgment District Judge Jenkins misdirected himself. The omission may have meant that the small claims costs regime did not follow as a virtually automatic starting point, but it did not preclude the court even from considering whether it would be reasonable to make an assessment consistent with the small costs regime or, for that matter, to apply the regime to a claim which should never have exceeded and never was anything more than a small claim. If that approach is not expressly stated in the CPR , it follows from two essential principles, first, the discretionary nature of costs orders, and second, the overriding requirement of proportionality in civil litigation generally, and also as an essential ingredient for consideration when any question of costs arises: see Home Office v Lambs EWCH 365 .”


Those principles are equally applicable in this case. 

Conclusion
34. I fully bear in mind that an appeal court should not lightly interfere with a decision made by a District Judge in the exercise of her discretion on costs and should only do so if it is satisfied that the learned District Judge either took into account irrelevant matters, or failed to take into account matters she ought to have, or otherwise exceeded the generous ambit within which reasonable disagreement is possible. However in the circumstances I conclude that the learned District Judge in this case did err in the exercise of her discretion in the following respects: 

a. She failed address the defendant’s costs argument directly. The issue was not whether the defendant should pay the claimant’s costs (which the learned District judge appeared to concentrate on). The issue was whether those costs should be assessed on the standard basis or in line with the fixed costs payable under the Protocol.
b. She failed to consider CPR Rule 45.36;

c. She failed to give proper consideration as to why the claimant had withdrawn her offer;

d. She appeared based her decision predominantly on the defendant’s conduct without considering or giving sufficient weight to that of the claimant.

35.  In the circumstances it falls to me to exercise the discretion afresh. For all the above reasons I accept the defendant’s argument. The learned District Judge was entitled to conclude that the defendant’s had acted unreasonably in not seeking to negotiate until shortly before trial. However that is but one factor and in my judgment is not a good reason for concluding that the claimant was entitled to have her costs assessed on the standard basis. The defendant is at risk of a costs order (albeit limited) within the Protocol procedure. That is the sanction any defendant faces if it does not make an acceptable offer. It is not a good reason for a claimant to withdraw its offer and “exit the Portal” in an attempt to increase that sanction. There was no good reason for the claimant to take it out of the procedure in this case. This matter could and should have remained within the RTA Protocol. The consequence of the learned District Judges’ order is that the claimant recovered in costs three times the amount of her damages and nine times the amount that was in issue between the parties. That result is neither proportionate nor just. In my judgment the proper order is that the claimant should be entitled to her fixed costs as set out in CPR 45 Part VI (45.27 et seq) and no more. 

36. In the circumstances the appeal is allowed. Paragraph 2 of the order of District Judge Stonier will be set aside. The defendant will be ordered to pay the claimant’s cost limited to those recoverable under CPR Part 45 VI, the amount of which I hope that the parties can agree. 

