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I have heard it said in an interview of at least one board member that he is not concerned
about the how the Common Core State Standards came to Missouri, but, about the
content of the standards. I will leave comments about the developmentally inappropriate
and academically incomplete content of the Common Core State Standards to others who
will address those points. I would like to address the reason why the “how” or the process
of adoption should be a centerpiece of your considerations as the standards review
process is scheduled to move forward.

On October 7 of this month, Bill and Melinda Gates convened an exclusive, Gatessponsored conference limited to about 250 education policymakers and politicians to
mark their 15 years of investment in public education where he said he remained unhappy
with America’s taxpayer funded schools.1 And therein, is the quintessential reason why
you should be focus on the “how” of the Common Core State Standards adoption. The
development, deployment, adoption and integration of Common Core State Standards
with the structural development of the statewide longitudinal data systems is the agenda
of billionaire oligarchs and international corporations who hand pick their agents and
influence state boards of education through NASBE, the National Governors Association,
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http://dailycaller.com/2015/10/08/bill-gates-imposing-common-core-on-america-harder-than-curingmalaria/#ixzz3oQAJb2lQ
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and the Council of Chief State School Officers and the U.S. Department of Education, as
documented by the 2010 to 2014 990s, a DoE publication on the structural presence of
corporate foundations in the Department, and a list of Bill & Melinda Gates Foundation
employees to were appointed to leadership positions in the U.S. Department of Education
and the College Board (attached to this testimony) to realize an agenda of their making,
not of the making of the taxpayers and students of this state. The “how” of the Common
Core State Standards Initiative undermines the rule of law by its exclusivity, that is
exclusion of public accountability, at all levels of government that is life blood of our
democratic republic -- and you are the guardians of that republic.

Not only have Washington, DC insiders violated U.S. Constitution and federal laws, they
have trampled state powers and laws using governors, state boards of education and
commissioners of education as their tools of implementation. I have attached a table of
apparent violations to Missouri’s Constitution, state statutes, and judicial ruling by
government personnel in the Department of Education to show how the culture created
unelected elitists is manifest in the administration of Missouri’s public education.

Two cases of which you should be particularly concerned are violations to HB 1490
Section 160.526.3 that mandated the Commissioner of Education to establish a procedure
by December 31, 2014 for the State Board of Education to receive regular input from
various stakeholders including parents and the general assembly whenever the state board
develops, evaluate, modifies, or revises academic performance standards, learning
standards, or the statewide assessment system. I contacted the commissioner directly
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about this matter asking for the list of ad hoc committee members, the definition of
regular, and board minutes verifying that the procedure was explained to you. The
communication thread is included in the attached materials.

You should also be concerned about the apparent violations of HB 002 and Judge
Green’s ruling in Sauer v Nixon with respect to SBAC membership committed by
Department personnel. A letter to Judge Green describing the language of contract and
communications among personnel of DESE and OA are also included in the materials
attached to this testimony.

In conclusion, I believe that as members of Missouri’s State Board of Education, you are
at a crossroads with respect to the implementation of the Common Core State Standards
or upholding the rule of law in our democratic republic. You may choose to “stay the
course” as urged by Bill Gates at his conference while ignoring the actions of the
Department that reports to you, or, you can correct course, and insist on upholding the
rule of law and the courts while executing your duties and responsibilities as a State
Board of Education. Your choice will affect not only you and the children and families of
this state, but, the future of our republic.

I am open for questions.

History of Apparent Legal Violations Committed by Missouri Government Officials, Appointees, or Department of Education Personnel
Table 1

Legal Rationale
Constitutional
Article IX Section
1(a). Free public
schools – age limit. –
A general diffusion of
knowledge and
intelligence being
essential to the
preservation of the
rights and liberties of
the people, the
general assembly
shall establish and
maintain free public
schools for the
gratuitous instruction
of all persons in the
state within ages not
in excess of twentyone years as
prescribed by law.

Complaint

Evidence

Comment

Since 2009, Governor Nixon and the Commissioner
of Education, and the State Board of Education have
engaged in a course of conduct, specifically, a quid
pro quo (that is, adoption of the Common Core
State Standards Initiative (CCSSI) in exchange for
federal grant money) that cedes Missouri’s
sovereignty over educational policy within its
borders to the U.S. Department of Education
working in cooperation with private nongovernmental organizations funded by corporate
partners that financially benefit from
implementation of the standards and tests aligned
to them, and by non-profits imposing their
education agenda on America’s education settings.

White House March 2009
announcement of conditionally
tying Title I funding to
approved academic standards

The Missouri constitution designates (1)
the general assembly of the State as the
body that maintains free public schools in
Missouri – not the governor and not the
federal government. Though talking
points from the Washington D.C.-based
NGOs and the Department of Education
claim that the development of the
Common Core State Standards was stateled, U.S. Supreme Court Case Hunter v City
of Pittsburgh, state refers to the general
assembly, not the state governors or
commissioners of a board; (2) the type of
education offered in free public schools to
be for the general diffusion of knowledge
and intelligence, in other words, a liberal
arts education -- not to unleash powerful
market forces [Gates] or for an undefined
“college or career readiness” purportedly
measured by assessments that are absent
independent, external scrutiny of validity
or reliability data; (3) the purpose of
education for preservation of the rights
and liberties of the people – not
development of human capital for the
workforce; (4) the goal of public
education is gratuitous instruction of a
free, self-governing people to exercise
their unalienable right to pursue their own
happiness – not targeted bands of test
scores to qualify students to fill available
job slots, or teachers to be employed, or
districts to be accredited.

The National Governors Association (NGA) acted as
a proxy for the U.S. Department of Education as an
agent in a quid pro quo, Gov. Nixon unilaterally
signed an MOU with the NGA committing Missouri
to the paradigm described above; Commissioner
Nicastro stated in a memo to the State Board of
Education that increasingly, her departments’
budget was funded by federal money, indicating
that increasingly the activities of DESE were funded
for implementation of federal programs.
Nixon failed to honor the checks and balances of
government or exercise due diligence when he
committed the State of Missouri to the adoption
and implementation of a yet-to-be-written set of
privately copyrighted English and mathematics
standards and assessments aligned to those
standards to generate data designed for populating
fields in the statewide longitudinal data system,
accessible to the federal government.

Excerpt Sec. of Ed. Duncan’s
Nov. 2010 speech to UNESCO
Excerpts from Gates’s 2009
Speech to State Legislators
(“unleash market forces)
Education Innovator 10/29/09
re: working relationship of DoE
& business Foundations
Bill & Melinda Gates
Foundation affiliates employed
in U.S. DoE
Governor Nixon’s lone
signature on the MOU with the
National Governors Association
re: the four assurances
Federal Register RTTT grant
announcement excerpt
stipulating applications must
be accompanied by State Fiscal
Stabilization Fund
Sauer v Nixon, Petition,
Common Allegations 19-49
Excerpt of Nicastro April 4,
2013 e-mail to State Board of
Education
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Table 1 (continued)

Legal Rationale

Complaint

Article IX Section 2(a).
State board of
education – . . . The
supervision of
instruction in the public
schools shall be vested
in a state board of
education, . . .

Under the influence of (1) the governor’s June
26, 2009 commitment to the four assurances in
his MOU to the National Governors Association;
(2) the governor’s June 30, 2009 State Fiscal
Stabilization Funds (SFSF) application; (3) the
National Association of State Boards of
Education which partners with the NGA and
Council of Chief State School Officers (CCSSO) in
the Common Core State Standards Initiative; (4)
and Missouri’s January 2010 agreement to
adopt of the privately copyrighted Common
Core State Standards in Missouri’s Race To The
Top application prior to the June 2, 2010
release of the final version of the standards –
and only one week after that release, on June
15, 2010 the State Board of Education acted
without due diligence and subverted the state
constitutional by surrendering its authority to
supervise instruction in Missouri’s public
schools.

Article IX Section 2(b).
Commissioner of
education -- . . . duties .
. . The board shall select
and appoint a
commissioner of
education as its chief
administrative officer, .
. . and removable at its
discretion.

The state board of education, while adopting
the “Top 10 by 20” campaign goal, did not
challenge the commissioner’s rationale for
adoption of the CCSSI in MO’s ESEA waiver
application. That is, while Missouri’s
performance standards were among the top 3
in the country , they were perceived as
punishing to districts with low evaluations that
would have received passing evaluations in
other states with lower standards or less
demanding tests. Nor did the board challenge
the compromise of its constitutional authority
to supervise education in Missouri with the
agreement of the MOU with the Smarter
Balanced Assessment Consortium (SBAC).

Evidence
Governor Nixon’s lone
signature excerpt from SFSF
initial application affirming
four assurances
NASBE 2010 through 2014
990 tax forms’ description of
NASBE commitment to
implementation of the CCSSI

Comment
The State Board of Education is a creature of
the state by enactment of the Missouri
Constitution which vests supervision of
instruction to that creation, and does not give
the state board the authority to transfer its
powers and duties to entities outside of the
state or make the people of Missouri vulnerable
to the decisions of private copyright holders,
unaccountable to and uncontrolled by the
people of Missouri.

Press release of 2012 NASBE
award to Missouri State Board
of Education Member Peter
Herschend
Excerpts from Missouri’s Race
to the Top application
Press release of the CCSS
Minutes of the June 15, 2010
Board of Education meeting.
Excerpt from ESEA waiver
Statement from Governor
Nixon
Statement from U.S. Secretary
Spellings

By approving the ESEA waiver application, the
state board of education agreed to the rationale
that, rather than assist those Missouri districts
to educate all students to its high standards, the
state board decided to adopt a set of fewer,
common standards designed for workforce
planning, to homogenize expectations of
students across states.

Missouri’s SBAC MOU
Sauer v Nixon, Judgment

By approving Missouri’s SBAC MOU, the state
board agreed to an illegal compact of states
make decisions about Missouri children’s
academic performance.
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Table 1 (continued)

Legal Rationale

Complaint

Article IX Section 2(b). .
. . – powers and duties
of the state board of
education. - . . . The
board shall . . .
heretofore established,
with all its powers and
duties, and shall have
such other powers and
duties as may be
prescribed by law.

In its affirmation of the four assurances agreed
to by Governor Nixon with the NGA, and U.S.
Department of Education, the State Board of
Education ignored the prescribed process of
academic standards development described in
SB 380, now expanded in HB 1490. In addition,
DESE personnel willfully engaged in activity to
manipulate the outcome of the academic
standards workgroups constituted in October
2014. Memos from legislators affirming the
purpose of HB 1490 and the autonomy of the
workgroups were issued to counter those
activities

Letter to Joint Education
Committee Chair, State
Representative David Wood,
August 2015

Amendment 3 (2014)

Amendment 3, which included language tying
teacher evaluations to student test scores, was
rejected by the people of Missouri in November
of 2014 when over 76% of over a million voters
voted against Amendment 3 . DESE is abusing
its relationship to school districts through the
MSBA (which was determined by Missouri
Attorney General William Webster to be a
quasi-governmental organization) to subvert
local control of personnel supervision and
circumvent the people of Missouri by
pressuring districts to comply with poorly
conceived requirements of Missouri’s 2015
ESEA waiver. Tying teacher evaluations to
student test scores is indefensible based on the
questionable validity of Value Added Modeling
for high stakes decision making and substantive
unknown costs to districts. The waiver itself is
of questionable validity given that the Secretary
of Education has no authority to grant waivers
conditional on a quid quo pro.

Excerpt Missouri’s 2015 ESEA
waiver application

RSMo 168.128 . . . The
board of education of
each school district
shall maintain records .
. . for the enforcement
of sections 168.102 to
168.130. . . ., the board
of education of each
school district shall
cause a comprehensive,
performance-based
evaluation . . . The state
department of
elementary and
secondary education
shall provide suggested
procedures for such an
evaluation.

Evidence

Memo from State
Representative Kurt Bahr
Memo from legislative
leadership, Lt. Gov. Peter
Kinder’s letterhead

BOTA 2010 Letter to U.S.
Secretary of Ed. Duncan
MSBA memo to school
districts
Attorney General William
Webster’s decision (1988)
that MSBA is a quasigovernment organization
2013 Memo from
Commissioner Nicastro
editing Fiscal Note to modify
the impact of teacher
evaluation based on student
test scores.

Comment
The State Board of Education is authorized to
consider academic standards developed as per
HB 1490 Sec. 161.855.1. Note that the language
stating the purpose of the work groups shall be
“to develop and recommend academic
performance standards.” This language is
different than language in Sec. 160.514.2 that
refers to workgroups constituted at any time
after October 2014. Additionally,
Representative Bahr’s memo states, “HB 1490
states that all standards taken from other
sources are in the Public Domain. That means
you cannot use copyrighted standards in
developing new standards for Missouri. To date,
the only copyrighted standards this office is
aware of is Common Core.”
Missourians rejected the practice of tying
teacher evaluations to student test scores so
districts should not be adopting this policy. The
Board of Testing and Assessment of the
National Science Academy advised Secretary
Duncan against the teacher evaluation plan
described in his waiver requirements. To date,
five lawsuits have been filed around the country
in opposition to using student scores for teacher
evaluations. Using tests computer adaptive
tests which have no demonstrated validity or
reliability, and using statistical models that the
American Statistical Association says are
unsupportable for this purpose tying teacher
evaluations to such tests will leave districts
open to wrongful dismissal or pay disparity
lawsuits.
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Table 2

Legal Rationale

Complaint

Evidence

Comment

Statutory
2013
HB 002
HB 002 Section 2.050. To the
Department of Elementary and
Secondary Education For the
purpose of receiving and
expending grants, donations,
contracts, and payments from
private, federal, and other
governmental agencies which
may become available
between sessions of the
General Assembly provided
that the General Assembly
shall be notified of the source
of any new funds and the
purpose for which they shall be
expended, in writing, prior to
the use of said funds, and
further provided that no funds
shall be used to implement the
Common Core Standards

Despite prohibitions in May of 2013
against the use of taxpayer dollars for
implementing common core state
standards, Missouri signed a contract
with McGraw Hill in October 2013 for
vendor services through 2015 and
tests that incorporated items from the
Smarter Balanced Assessment
Consortium aligned to the Common
Core State Standards. That is, DESE
contracted for an enforcement
mechanism of teaching common core
state standards content in Missouri
classrooms and continuing other
components of the Common Core
State Standards Initiative. Contrary to
No Child Left Behind requirements
that statewide tests administered to
students must be valid and reliable for
their purpose, Missouri entered the
agreement with no technical manual
reporting psychometric quality, that is
documentation of validity or reliability
of the SBAC items. The latest SBAC
report to the Department of
Education describes the difficulty
SBAC experienced in gathering such
data.

HB 002 (2013)
October 2013 Press Releases from DESE and
The Journal announcing award of contract to
McGraw Hill
Issues and Recommendation for Resolution of
the General Assembly Regarding Validity and
Reliability of the Smarter Balanced
Assessments Scheduled for Missouri in Spring
2015 available at
http://missourieducationwatchdog.com/sbactests-show-no-validity-or-reliability/
No Child Left Behind, language referring to
validity and reliability of statewide
assessments
US DoE-SBAC MOU
SBAC Newsletter announcing 2013-2014
Executive Committee Election results
SBAC October Executive Committee Meeting
Minutes
Excerpt from SBAC Year 3 Race to the Top
Report to the U.S. Department of Education

DESE personnel flouted the law
when contracting with McGraw
Hill to incorporate SBAC test items
in Missouri’s statewide tests. DESE
Assessment Coordinator, Michael
Muenks, also flouted the law
when he participated in SBAC
Executive Committee meetings.
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Table 2 (continued)

Legal Rationale

Complaint

Section 2.060. To the
Department of Elementary and
Secondary Education For the
Division of Learning Services,
provided that no funds are used
to support the distribution or
sharing of any individually
identifiable student data with the
federal government with the
exception of the reporting
requirements of the Migrant
Education Program funds in
Section 2.090, the Vocational
Rehabilitation funds in Section 7
2.140, and the Disability
Determination funds in Section
2.145

According to the U.S. Department of
Education’s Memorandum of Agreement
with SBAC describing the conditions of
the grant award, SBAC agreed to “. . .
working with the department to develop
a strategy to make student-level data
that results from the assessment system
available on an ongoing basis for
research, including for prospective
linking, validity, and program
improvement studies; . . . . Therefore,
Missouri’s contracting for computer
adaptive testing designed to
individualize administration of student
tests and collect personally identifiable
student data through the login
procedure violates HB 002

Evidence

Comment
With the requirements of the SBAC
MOU clearly stating that the SBAC
grantees must collaborate with the
federal department of education,
and the SBAC assessment system
design must make student level data
available for prospective linking, and
Family Education Rights and Privacy
Act (FERPA) weakened by changes
authorized by Secretary of Education
Arne Duncan in the January 2012
Federal Register, DESE is out of
compliance with HB 002

Table 3.

Legal Rationale

Complaint

Evidence

Comment

Statutory
2014
HB 002
Section 2.060. To the
Department of Elementary and
Secondary Education . . . no
funds shall be used to
implement or support the
Common Core Standards

Despite prohibitions on the
implementation of Common Core
Standards in Missouri, DESE field tested
SBAC test items in Missouri classrooms
at the expense of student learning time,
personnel costs, and district expenses.

Section 2.070. To the
Department of Elementary and
Secondary Education For the
Division of Learning Services,
provided that no funds are used

When DESE personnel executed an MOU
with UCLA in September2014 identifying
Michael Meunks as the State Lead and
Missouri’s representative to the SBAC
governing board, it was flouting the law

HB 002 (2014)

The Missouri Electronic Data
Protection, Amendment 9 was on the
August 5, 2014, primary election
ballot in Missouri as a legislatively
referred constitutional amendment,
where it was approved by 75% of the
voters. The measure added
electronic communications and data
to the Missouri Constitution's
prohibition against unreasonable
searches and seizures. With the
passage of this amendment, Missouri
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Table 3 (continued)

Legal Rationale

Complaint

to support the collection,
distribution, or sharing of any
individually identifiable student
data with the federal
government; with the
exception of the reporting
requirements of the Migrant
Education Program funds in
Section 2.105, the Vocational
Rehabilitation funds in Section
2.160, and the Disability
Determination funds in
Section 2.165

prohibiting DESE from using funds to
implement or support the Common Core
Standards and participate in the design
and implementation of an assessment
system that would collect identifiable
student data and make it available to
agencies qualified under FERPA

Evidence

Comment
protects the electronic data of
suspected criminals better than it
protects the student data gathered
through computerized instruction
and assessment.

Table 4.

Legal Rationale
HB 1490
Section 161.855.1
By October 1, 2014, the state
board of education shall convene
work
groups composed of education
professionals to develop and
recommend academic
performance standards.

Complaint
DESE resisted efforts of Speaker Jones’s staff
to organize a plenary session of the work
groups to explain the purpose of the
workgroups as per Section 161.855;
selectively communicated with a segment of
work group members;; obstructed the
process of academics standards development
by contracting with facilitators and equipping
them with department-prepared PPt material
to shape the discussion of the groups. DESE
personnel misrepresented the work groups to
the media

Evidence
Memo of Kurt Bahr to
work groups
Memo of legislative
leadership to work group
members
Letter to State
Representative Wood,
Chair of the Joint
Education Committee

Comment
DESE personnel selected language from
Sec. 160.514.2 to describe the purpose of
the groups as “develops, evaluates,
modifies, or revise s academic performance
standards or learning standards”; however,
that language refers to future cycles of
standards review, not the groups convened
in October 2014.
DESE personnel discriminated against
authorized work group members when it
sought money from external sources to
contract with facilitators and note takers
not authorized by statute to be participate,
yet, sought no reimbursements of expenses
for Missouri’s appointed members.
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Table 4 (continued)

Legal Rationale

Complaint

Section 160.526.2
Within six months prior to
implementation of or
modification or revision to the
statewide assessment system, the
commissioner of education shall
inform the president pro tempore
of the senate and the speaker of
the house of representatives
about the procedures to
implement, modify, or revise the
statewide assessment system,
including a report related to the
reliability and validity of the
assessment instruments, and the
general assembly may, within the
next sixty legislative days, veto
such implementation,
modification, or revision by
concurrent resolution adopted by
majority vote of both the senate
and the house of representatives
Section 160.526.3
By December 31, 2014, the
commissioner of education shall
revise this procedure to allow the
state board of education to
regularly receive advice and
counsel from professional
educators at all levels in the state,
district boards of education,
parents, representatives from
business and industry, the general
assembly, and labor and
community leaders whenever the
state board develops, evaluates,
modifies, or revises
academic performance

The commissioner of education did not meet
the statutory requirement of submitting a
report of the SBAC assessments’ validity and
to the president pro tempore of the senate
and the speaker of the house of
representatives in 2014. The purpose of the
report is to confirm psychometric adequacy
of assessments used to protect the public and
comply with federal laws, as indicated by the
function of a now-discontinued commission
mentioned in the statute, and the purpose of
an ad hoc committee described in the next
section. Instead the commissioner reported
SBAC’s plans to gather and the required data
in the future. To date those data are not
available in the venues identified in the RTTT
announcement or on the SBAC website.
Further, the general assembly must be given
an opportunity to vote on the assessment
plan within the next sixty legislative days to

Request for Resolution

Evidence

A series of communications with
Commissioner Vandeven and Dr. Stacey Preis
indicate that neither Commissioner Nicastro,
Commissioner Vandeven complied with
Section 160.526.3 requiring the commissioner
to form an ad hoc committee for regular
advisement regarding Missouri’s learning
standards and assessment plan to the state
board of education by December 31, 2014.
The ad hoc committee should have been
constituted to provide input to the board
before the 2015 public hearings on the
academic standards work groups and before
the development of the 2016 assessment
plan including the selection of a vendor.

E-mail exchange with
Commissioner Vandeven

Excerpt from RTTT grant
announcement pertinent
to the venues where
SBAC is required to
publish technical
adequacy information.
Governor Nixon’s May
2015 Letter to the
General Assembly

Letter from DESE
personnel, Dr. Stacey
Pries

Comment
Because Missouri exited from SBAC, a new
assessment plan is need for administration
in 2016. Commissioner Vandeven should
have submitted a report of the 2016
assessments’ validity and reliability to the
president pro tempore of the senate and
the speaker of the house by the middle of
this month. Opportunity for the general
assembly to vote on the assessment plan
requires this information for legislative
leadership to determine agenda items, and
is affirmed in Gov. Nixon’s May 8, 2015
letter to the clerk of the house of
representatives.

The enclosed e-mail thread between Dr.
Mary Byrne and Commissioner Vandeven
and a letter from Dr. Stacey Pries writing on
behalf of Commissioner Vandeven confirm
that DESE personnel were contacted about
the requirements of HB 1490 Section
160.526.3 with respect to the revised
statewide assessment plan for 2016. While
acknowledging the communication, the
information requested was not provided,
indicating that DESE personnel and the
State Board of Education are out of
compliance with this section and will
invalidate any decision to adopt standards
in March 2016.
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Table 4 (continued)

Legal Rationale
standards, learning standards, or
the statewide assessment system
under sections 160.514 and
160.518. The procedure shall
include, at a minimum, the
appointment of ad hoc
committees
Section 161.096
The state board of education shall
promulgate a rule relating to
student data accessibility,
transparency, and accountability
relating to the statewide
longitudinal data system. . . .

Complaint

Evidence

Over 1 ½ years since the passage of HB 1490,
the State Board of Education has not
promulgated a rule as per this section, even
as national news of data security breaches at
the highest levels of government are
reported, and Missouri’s State Auditor found
a need for increased efforts to protect
student data from cyberattacks.

State Auditor press
release regarding report
of State Education
Department’s student
data security practices

Comment

Every day the State Board of Education
does not comply with this section, students’
risk of identity theft increases. Data theft is
an event waiting to happen.

Table 5.

Legal Rationale

Complaint

Evidence

Comment

Statutory
2015
HB 002
Section 2.050. To the Department of
Elementary and Secondary Education For
the purpose of receiving and expending
grants, donations, contracts, and
payments from private, federal, and other
governmental agencies which may
become available . . . provided that the
General Assembly shall be notified of the
source of any new funds and the purpose
for which they shall be expended, in
writing, prior to the use of said funds and
further provided that no funds shall be
used to implement or support the
Common Core Standards

Since 2013 (See HB 002 2013
and 2014 above) DESE personnel
and the State Board of Education
have engaged in a course of
conduct incompliant with state
law that restrains the
Department from implementing
or supporting the Common Core
Standards or participation in the
development of the SBAC
assessment system.

HB 002 (2015)
Contract C315002001 available at
https://awardedsearch.oa.mo.gov/
PublicAccess/!CustomSearchPages/
OA_AllPublicDocuments.aspx
Sauer v Nixon documents
identified in the table on page 10
made available upon request

Despite clear language in Missouri’s
state constitution, statutes, court ruling,
and legislators’ memos, members of the
executive branch including the
governor, the state board of education
flout restrictions prohibiting the
implementation of the Common Core
State Standards Intiative
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Table 5 (continued)

Legal Rationale
Section 2.055. To the Department of
Elementary and Secondary Education. For the
Division of Learning Services, provided that no
funds are used to support the collection,
distribution, or sharing of any individually
identifiable student data with the federal
government; with the exception of the
reporting requirements of the Migrant
Education Program funds in Section 2.085,
the Vocational Rehabilitation funds in Section
2.135, and the Disability Determination funds
in Section 2.140
Section 2.070. To the Department of
Elementary and Secondary
Education For the Performance Based
Assessment Program, provided that no funds
are used to support the collection,
distribution, or sharing of any individually
identifiable student data with the federal
government; with the exception of the
reporting requirements of the Migrant
Education Program funds in Section 2.085,
the Vocational
Rehabilitation funds in Section 2.135, and the
Disability
Determination funds in Section 2.140, and
further provided that no funds from this
section shall be used for license fees or
membership dues for the Smarter Balanced
Assessment Consortium

Complaint

Evidence

Comment
and DESE personnel have engaged in a
pattern of conduct that violates the
democratic process for providing a public
education to children of Missouri.
Should State Board of Education members
continue engaging in this pattern of
conduct by affirming adoption of the
Common Core State Standards, the people
of Missouri will take a corrective course of
action by whatever means are available.

10
Table 6.

Legal Rationale
Judicial
2014-2015
Sauer v Nixon

Complaint
Despite a restraining order issued
November 25, 2015 and a judgment
handed down February 24, 2015 by
Circuit Judge of Cole County Daniel
Green prohibiting Missouri from paying
SBAC membership fees, DESE personnel
issued a memo to the Missouri Office of
Administration instructing a contract
with McGraw Hill that included language
confirming Missouri’s intent to remain a
member of SBAC and maintain
responsibility of all costs associated with
Smarter Balanced membership

Evidence
Sauer v Nixon
Petition
Restraining order
Judgment
Motion to Dismiss Appeal
Made available upon request
Contract C315002001 available at
https://awardedsearch.oa.mo.gov/
PublicAccess/!CustomSearchPages/
OA_AllPublicDocuments.aspx
Letter to Judge Green, Circuit Court
Judge of Cole County (October 2015)

Comment
DESE and Office of Administration
personnel have engaged in a course
of conduct showing contempt for the
court and for the legislature as
described in the above tables.
The State Board of Education is
ultimately responsible to the court
and to the general assembly for
activities of the DESE, and will share
the consequences if any, to be
determined by Judge Green and the
general assembly, of those activities.

Appendix
Evidence listed in Tables 1-6 in order of appearance
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https://www.whitehouse.gov/sites/default/files/rss_viewer/education_standard_factsheet.pdf

...

13
http://unesco.usmission.gov/duncan-remarks.html

...

...
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http://www2.ed.gov/programs/statestabilization/stateapps/mo-sub.pdf

http://www.gatesfoundation.org/media-center/speeches/2009/07/bill-gates-national-conference-ofstate-legislatures-ncsl
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http://www2.ed.gov/news/newsletters/innovator/2009/1029.pdf

16
U. S. Department of Education & College Board Staff Tied to Bill & Melinda Gates Foundation

Former Gates Employees on Secretry of Education Duncan’s Team
http://www.edweek.org/media/33transition-c1.pdf

(1) Duncan’s first chief of staff, Margot Rogers, had been a top Gates Foundation official who Duncan
worked with when Chicago public schools obtained two Gates grants totaling $19.6 million
http://www.zoominfo.com/p/Margot-Rogers/119699701;
http://spectator.org/articles/64578/why-common-core-cracking
(2) Joanne Weiss, Roger’s replacement as of June 2010, came from a major Gates grantee, the New
Schools Venture Fund
http://weissassociates.net/bmgf and http://weissassociates.net/about/
(3) Asst. Sec. for Civil Rights Russlynn Ali has worked at Broad, and the Gates-funded Education Trust
https://www.linkedin.com/pub/russlynn-ali/7/3b/6bb ;
(4) Carmel Martin, from the Gates Foundation served as Duncan’s assistant secretary for planning,
evaluation, and policy development and served as a senior advisor to Sec. Duncan
http://blogs.edweek.org/edweek/campaign-k-2/2009/03/bethany_little_to_senate_educa.html
and https://www.americanprogress.org/about/staff/martin-carmel/bio/;
(5) James Shelton, a Gates program officer, served first as the Assistant Deputy Secretary for Innovation
and Improvement. He worked at both Gates and the New Schools Venture Fund.
http://www2.ed.gov/news/staff/bios/shelton.html

Former Gates Employee on College Board Team
Dr. Stefanie Sanford was hired by the College Board in 2013. Sanford was Director of Policy and
Advocacy for the U.S. Program of the Bill and Melinda Gates Foundation, where she led the
development and execution of advocacy strategies to support the foundation's College Ready and Post
Secondary Success programs.
http://www.prnewswire.com/news-releases/college-board-names-dr-stefanie-sanford-as-chiefof-policy-advocacy-and-government-relations-182200761.html
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Peter Herschend has served on the Missouri State Board
of Education since 1991, having been reappointed five
times by governors from both parties. He is currently the
board president, a position he has held twice before, and
when his term expires in 2015 he will have served on the
state board for an unprecedented 24 consecutive years.
Among the legislation borne of his board efforts is a state
law that allowed the state board to establish the Show-Me
Standards, performance-based assessments, and other
measures. Policies he championed include approval of
new high school graduation requirements, and end-of
course exams for high school students. The awards are
being presented at NASBE’s national conference in
Chicago on October 12. - See more at:

http://www.nasbe.org/latest-news/three-longtimestate-education-leaders-receive-nationalhonor/#sthash.bjN6BHEU.dpuf

http://www.nasbe.org/latest-news/three-longtime-state-education-leaders-receive-national-honor/
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http://missourieducationwatchdog.com/common-core-enthusiast-didnt-get-the-memo
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Letter to Joint Education Committee Chair, State Representative David Wood
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http://dese.mo.gov/communications/news-releases/missouri-education-department-chooses-vendor-assessments

https://thejournal.com/articles/2013
/10/31/brief-missouri-chooses-ctbmcgraw-hill-to-administer-onlineassessments.aspx
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http://www2.ed.gov/policy/elsec/leg/esea02/pg2.html#sec1116
NCLB Part A — Improving Basic Programs Operated by Local Educational Agencies
Subpart 1 — Basic Program Requirements
(3) ACADEMIC ASSESSMENTS(A) IN GENERAL- Each State plan shall demonstrate that the State educational agency, in consultation
with local educational agencies, has implemented a set of high-quality, yearly student academic
assessments that include, at a minimum, academic assessments in mathematics, reading or language
arts, and science that will be used as the primary means of determining the yearly performance of the
State and of each local educational agency and school in the State in enabling all children to meet the
State's challenging student academic achievement standards, except that no State shall be required to
meet the requirements of this part relating to science assessments until the beginning of the 2007-2008
school year.
(B) USE OF ASSESSMENTS- Each State educational agency may incorporate the data from the
assessments under this paragraph into a State-developed longitudinal data system that links student
test scores, length of enrollment, and graduation records over time.
(C) REQUIREMENTS- Such assessments shall-(i) be the same academic assessments used to measure the achievement of all children;
(ii) be aligned with the State's challenging academic content and student academic achievement
standards, and provide coherent information about student attainment of such standards;
(iii) be used for purposes for which such assessments are valid and reliable, and be consistent with
relevant, nationally recognized professional and technical standards;
http://files.eric.ed.gov/fulltext/ED484538.pdf
and
http://www.gao.gov/assets/120/116034.pdf
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http://www.smarterbalanced.org/wordpress/wp-content/uploads/2014/04/Quarterly-Report-December-2013.pdf
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http://www2.ed.gov/programs/racetothetop-assessment/reports/sbac-year-3.pdf
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To Commissioner@dese.mo.gov
CC sbe@dese.mo.gov Kurt Bahr Ed Emery Nina Dean Josh Foster
Jun 8
Commissioner Vandeven,
Various news outlets have reported the withdrawal of Missouri from the Smarter
Balanced Assessment Consortium (SBAC) due to the cut in funding for consortium
membership in the 2016 budget. Examples are
http://www.wgem.com/story/29241629/2015/06/04/common-core-no-more-in-Missouri
http://www.stltoday.com/news/local/education/missouri-legislature-throws-commoncore-test-out-the-window
Though in several public statements by legislators, mention is made of SBAC's failure to
meet its contractual agreement with Missouri to provide formative tests in a timely
manner; to date, none of the articles I've read has included Judge Green's February ruling
that SBAC was unlawful in its existence and operation and prohibited payment of
membership fees by the state. In other words, the recent reports of the reasoning behind
the budget cut are incomplete in their analysis.
In her June 4 article, Elisa Crouch reported, "Department officials are considering asking
for bids from testing companies for assessments to give students next spring. Whatever
test is given will be aligned with the Common Core, which education officials often refer
to as the Missouri Learning Standards."
That statement is concerning, because Missouri statute 160.526.3 requires the
commissioner of education to have revised what should have been an existing procedure
for regular advice and counsel to be provided to the state board of education regarding
the development evaluation, modification or revision of the statewide assessment system
from ad hoc committees populated by a variety stakeholders from a variety of categories
including parents. Statutory requirement of such a procedure has existed since the
passage of the Outstanding Schools Act in 1993, and was updated with clarification
language in 2014.

The text of the statute is provided below.
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Missouri Revised Statutes
Chapter 160
Schools--General Provisions
August 28, 2014
Development of academic standards, learning standards, and assessment system, criteria-assistance of experts--notification of implementation of system, legislative veto--professional
advice and counsel.
160.526. 1. In establishing, evaluating, modifying, and revising the academic performance
standards and learning standards authorized by section 160.514 and the statewide assessment system
authorized by subsection 1 of section 160.518, the state board of education shall consider the work
that has been done by other states, recognized regional and national experts, professional education
discipline-based associations, other professional education associations, the work product from the
department of higher education's curriculum alignment initiative, or any other work in the public
domain.
2. The state board of education shall by contract enlist the assistance of such national
experts to receive reports, advice and counsel on a regular basis pertaining to the validity and
reliability of the statewide assessment system. The reports from such experts shall be received
by the state board of education. Within six months prior to implementation of or modification
or revision to the statewide assessment system, the commissioner of education shall inform the
president pro tempore of the senate and the speaker of the house of representatives about the
procedures to implement, modify, or revise the statewide assessment system, including a report
related to the reliability and validity of the assessment instruments, and the general assembly
may, within the next sixty legislative days, veto such implementation, modification, or revision
by concurrent resolution adopted by majority vote of both the senate and the house of
representatives.
3. The commissioner of education shall establish a procedure for the state board of education
to regularly receive advice and counsel from professional educators at all levels in the state, district
boards of education, parents, representatives from business and industry, the general assembly, and
labor and community leaders pertaining to the implementation of sections 160.514 and 160.518. By
December 31, 2014, the commissioner of education shall revise this procedure to allow the state
board of education to regularly receive advice and counsel from professional educators at all
levels in the state, district boards of education, parents, representatives from business and
industry, the general assembly, and labor and community leaders whenever the state board
develops, evaluates, modifies, or revises academic performance standards, learning standards,
or the statewide assessment system under sections 160.514 and 160.518. The procedure shall
include, at a minimum, the appointment of ad hoc committees.
(L. 1993 S.B. 380 § 6, A.L. 1998 S.B. 781, A.L. 2014 H.B. 1490)

Note also that RsMO 160.526.2 requires the commissioner to report to legislative
leadership the reliability and validity of the assessment instruments. It is my opinion,
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that had the commissioner of education acted in compliance with RsMO 160.526.2 and
160.526.3 in 2010 Missouri would not have entered into SBAC membership because no
test was available for review to determine its validity and reliability. A plan to gather
validity and reliability data is not equivalent to presenting the data. To date, published
data about SBAC validity and reliability is not available -- which by traditional ethical
and professional standards of test administration practices should have prevented the
delivery of SBAC to students in Missouri. Failure to produce such data for scrutiny
renders the assessment tool legally indefensible for use in decision-making about
students, teacher, or district performance.
Given that current Missouri law requires the commissioner to have revised the procedure
by December 31 of last year, and given that the procedure to advise the state board of
education on the modification or revision of the statewide assessment system is a
pressing concern to all Missourians concerned with an appropriate education for all
children using valid and reliable assessments, I request that you to provide the following
to me and to the bill sponsors of HB 1490 prior to the next state board of education
meeting:
(1) a copy of the procedure to allow the board of education to regularly receive advice
and counsel from stakeholders familiar with the evaluation of the psychometric quality of
statewide assessments as per RsMO 160.526.2 and 160.536.3;
(2) copies of meeting minutes documenting the description of the procedure to state
board of education members and a timeframe describing how the state board of
education will receive "regular" advice and counsel about the statewide assessments used
in 2016 and thereafter;
(3) a list of current members appointed to the ad hoc committees as required by statute.
Thank you in advance for your compliance with RsMO 160.526 and your response to my
request for information.
Mary Byrne, Ed.D.
Springfield, MO
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Vandeven, Margie <Margie.Vandeven@dese.mo.gov>
To 'mary.byrne53@att.net'
CC Coffman, Robin

Jun 12 at 3:09 PM

Dear Dr. Byrne:
Thank you for sharing your concerns regarding the Department's
ability to remain in compliance with RsMO 160.526. While the
conflicting language found in HB 2 and RsMO 160.526 creates
implementation challenges for our state, I can assure you that we are
aware of our responsibilities and are committed to meeting them in
the most sufficient manner.
We are working diligently to honor the mandates of the members of
the general assembly and thoughtfully to provide a meaningful
assessment system for our students and teachers.
Thank you,
Margie
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To Vandeven, Margie
CC Coffman, Robin Kurt Bahr Ed Emery Nina Dean Josh Foster sbe@dese.mo.gov
Jun 13
Commissioner Vandeven,
Thank you for your reply to my e-mail. I know you are very busy, and appreciate your
time to make direct correspondence with me as education professionals and concerned
citizens.
Your response described a conflict of HB 2 signed into law in May of 2015.
According to the May 8 2015 letter from Governor Nixon to the Chief Clerk of the House
of Representatives (attached), the governor addressed the conflict in HB 2 and RSMo
160.526.2 in the second paragraph on page two, stating that that the Department of
Elementary and Secondary Education would not execute a provision in HB 2 requiring
DESE to submit an assessment plan to committees in the House and Senate, rather, "
Section 160.526.2, RSMo, provides a process by which the entire General Assembly can
veto implementation, modifications, or revision to the state assessment plan by
concurrent resolution adopted by majority vote in both chambers.. . . comply with the
process set forth in Missouri statues."
I made a request for information about the implementation of RsMO 160.526.3 which is
the same statute cited by the governor, but a section not identified as conflicting with HB
2. Please clarify the conflict to which you refer.
Thank you in advance for your response.
Mary Byrne, Ed.D.
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Vandeven, Margie <Margie.Vandeven@dese.mo.gov>
To 'Mary Byrne'
CC Coffman, Robin

Jun 17 at 3:18 PM

I am aware of the language in the Governor’s letter. In the email
below, I was referencing the conflicting timelines established
through legislation.
Thank you.
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To Vandeven, Margie
CC Coffman, Robin
Jun 17
Thank you for your response and clarification of the conflict as you described. However,
your response described a conflict of HB 2 signed into law in May of 2015.
My concerns pertain to the misunderstandings regarding the implementation of HB
1490 as evidenced by recent the media coverage and editorials (the Springfield
News Leader editorial board reprinted the STL Post Dispatch editorial in the June 12
edition), and that public trust in the process should be supported by transparency in
government.
I have not yet received the information I requested, and will, therefore, clarify my
original request and request clarification of your response.
The information I requested pertained to implementation of section 160.526.3,
RSMo, last revised as part of HB 1490 and a reiteration of statutory requirements
that have been in effect for many years prior to 2014.
By December 31, 2014, the commissioner of education shall revise this
30 procedure to allow the state board of education to regularly receive advice and
counsel
31 from professional educators at all levels in the state, district boards of education,
parents,
32 representatives from business and industry, the general assembly, and labor and
33 community leaders whenever the state board develops, evaluates, modifies, or
revises
34 academic performance standards, learning standards, or the statewide assessment
system
35 under sections 160.514 and 160.518. The procedure shall include, at a minimum, the
36 appointment of ad hoc committees [and shall be in addition to the advice and counsel
obtained
37 from the commission pursuant to section 160.510]
I requested:
(1) a copy of the procedure to allow the board of education to regularly receive
advice and counsel from stakeholders familiar with the evaluation of the
psychometric quality of statewide assessments as per subsections 2 and 3 of
160.526, RSMo;
(2) copies of meeting minutes documenting the description of the procedure to
State Board of Education members and a timeframe describing how the State Board
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of Education will receive "regular" advice and counsel about the statewide assessments
used in 2016 and thereafter;
(3) a list of current members appointed to the ad hoc committees as required by
statute.
Thank you in advance for providing the above information.
Respectfully,
Mary Byrne, Ed.D.
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