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June 16, 2010

Mr. Joe Lourigan, Hydrogeologist  

WI Department of Natural Resources

9531 Rayne Road, Suite IV

Sturtevant, WI 53177

RE:  Veolia Emerald Park Landfill, Proposed Southwest Expansion (Lic.#3290)
Dear Mr. Lourigan:

Waukesha County Environmental Action League (WEAL) appreciates the opportunity to present comments on the Veolia Emerald Park Southwest Expansion. 

WEAL would also like to thank you, and the DNR for posting the Feasibility Report and associated documents on the DNR website.  Online access to information offers the pubic greater opportunities to become informed. 
Since the 1999 agreement was extended, those most impacted by the proposed Emerald Park expansion will not be able to submit comments.  However, WEAL encourages the DNR to continue to offer information online, and not to assume a lack of comments represents a lack of interest or concern from the public.

ISSUES RELATING TO CHAPTER 289

WEAL was not directly involved with the initial siting of the Emerald Park Landfill. We became involved in 1997 when at least two representatives attended nearly every siting committee meeting for the western expansion.  During this time WEAL experienced a unique opportunity to learn firsthand about siting issues at the local level.
Because of a multitude of environmental issues, WEAL, and our members living near the landfill, requested a contested case hearing.  The City of Muskego also requested a contested case hearing.  Ultimately, the City of Muskego withdrew from the contested case hearing and received compensation for legal fees (see the section entitled "Oversight for Siting Issues Lacking in Chapter 289" below)
Numerous Flaws in Chapter 289

When Chapter 289 was created massive waste industry landfills did not exist.  The two-track process appeared to offer affected communities an opportunity to establish a siting committee to negotiate for various operational conditions and compensation.  The DNR track addressed environmental and permitting issues.  At the time this process was viewed as a fair and equitable way to develop disposal capacity.

While the two tracks appear to be separate, they are very much connected.  Over the past ten years waste companies have finalized siting agreements, prior to Feasibility Reports being released for public comments, with language stipulating residents who accept property protection cannot take any type of action with regard to the permitting process. In basic terms, this means if you can't sell your home because it is located next to a landfill, the waste company will purchase it.  Residents would be foolish not to have a guarantee for the sale of their home, however by signing the agreement they must give up all opportunities to question environmental issues.

WEAL understands the DNR cannot intervene in the local siting process.  However, when local agreements interfere with public participation opportunities during the Feasibility process, revisions to Chapter 289 are warranted.  Although the DNR lacks jurisdiction in the area of local siting, the department can be an advocate for comprehensive changes so that all citizens have an equal opportunity to ask questions and raise concerns. 

Local Approvals and Communication 
As documents (in Appendix I) confirm, the City of Muskego, Waukesha County, City of Franklin, Town of Norway and Racine County agreed to an extension of the 1999 Negotiated Agreement in 2008.  The extension guaranteed affected municipalities compensation, and forgiveness for $239,852 in accounting errors made by Veolia.

Overpayments appear to have been coincidentally discovered around the time of the southwest expansion proposal. A $88,936.37 error was made between 1998 and 2007 resulting in  overpayments to municipalities because Veolia mistakenly used a 4 digit rounding calculation. Another $150,916 error is reported to have occurred because Veolia neglected to collect disposal fees from the communities between 1998 and 2000.

Affected communities were given an option to either reimburse Veolia for the overpayments, or to extend the 1999 agreement.  Communities decided to extend the agreement. To compensate for Veolia's accounting mistakes, communities also agreed to an exemption from direct payments for 61,031 tons of shredder fluff 

Public Comments on Feasibility Denied Due to Contract Extension
Language within the 1999 property protection agreement was also extended. Residents most impacted by the southwest expansion cannot undertake any action that could be viewed as interfering with the permitting process.
From the property protection agreement..............."The Property Owners further agree not to commence or undertake any action, litigation, petition, request for hearing, judicial or
administrative review of proceedings with regard to attempts by Guarantor to obtain all required licenses and permits............"

Also............"In the event the undersigned Property Owners engage in any of the above activities with regard to the aforesaid applications, this Agreement shall become null and void and neither party shall have any further obligations under same."

Accounting errors made by Veolia, resulted in affected communities accepting a contract extension. This extension not only prohibits nearby residents from participating in the siting process, it succeeded in avoiding local siting altogether.   

The original intent of Chapter 289 was to allow public participation in the local and DNR tracks of the siting process.  Residents living near a landfill are the only people who can satisfy Chapter 289.26 and 289.27 requirements to request an informational hearing or a  contested case hearing.  Since residents cannot participate for fear of being excluded from property protection, there will be no requests for any type of  hearings.  It is also doubtful anyone living near the landfill will submit written comments since that can be viewed as "taking action."  WEAL believes residents living near landfills should not be muzzled from asking questions or raising any issues associated with the Festivity Reports because of home purchase arrangements with waste companies.

The extension of the 1999 agreement, not only avoids local siting, it also achieves a method for denying public participation in the Feasibility process.

Addendum No. 1,  November 2009
Although the siting process in Wisconsin is flawed,  residents are able to acquire information and ask questions during siting committee meetings.  Without a siting committee, residents did not have any opportunities to ask questions regarding the proposed Southwest expansion. Veolia's response to #5 is perhaps the best example for the lack of community outreach when Veolia stated the following: 

"Veolia has not conducted any public informational meetings on the proposed expansion.
Public input relative to the proposed expansion will be limited to the required public comment period associated with the Feasibility Report for the proposed expansion."

Clearly, an informational hearing or residents writing letters will not stop a landfill expansion.  However, the lack of public comment offers Veolia the ability to proclaim residents living near Emerald Park do not oppose the expansion because there will be no requests for hearings or comments submitted by anyone who is directly impacted.
Oversight for Siting Issues Lacking in Chapter 289
Waste companies take advantage of "loopholes" within Chapter 289 because the statute does not  address a number of issues.   Additionally, Wisconsin does not have a board or commission to specifically deal with siting grievances.  For example, the Illinois Pollution Control Board (IPCB) has the authority to hear complaints and rule on matters related to open meetings, public participation, and other siting related issues.  The IPCB can hear cases brought by counties, communities. citizens, or proponents of disposal projects. If an infraction is  discovered, the IPCB has the authority to overturn local approvals (Havana Incinerator decision 1994) or uphold a local government's decision not to approve siting (Peoria Disposal Co. decision 2007).
In Wisconsin local communities cannot, under any circumstances, say "no" to the siting of a waste facility. Unlike Illinois, Wisconsin's Waste Facility Siting Board  (WFSB) only deals with issues relating to negotiation and arbitration.  
During the contested case hearing on the western expansion, siting committee meetings were suspended.  However, members of the committee learned the City of Muskego and Superior Services (now Veolia) had been holding separate, closed session, meetings without the knowledge or participation of the siting committee to negotiate issues related to the landfill expansion.

Several members of the siting committee, residents and WEAL representatives met with the WFSB. Although the WFSB listened to complaints they did not have any authority to intervene. 

Additionally, Chapter 289.33(7) indicates responsibility for negotiations is through a local committee. however, it does not address issues relating to other entities negotiating outside the local committee. This experience served to reinforce WEAL's belief that Chapter 289 needs to be revised.

COMMENTS ON FEASIBILITY REPORT FOR SOUTHWEST EXPANSION  
Various sections of the Feasibility Report would have the reader believe the Southwest expansion will be the last expansion at Emerald Park.  Other sections focus on affected communities dependence on compensation from the landfill implying the landfill will have to continue expanding in the future.  The original siting for Emerald Park gave residents the impression the landfill would operate for approximately ten years and would then close.   
The planned acquisition of the Future Parkland Landfill should factored in as an area for landfill expansion in the future.  The site will be more valuable to Veolia as capacity than an area to store excess soil.  This area should be considered on any decisions regarding wetlands destruction, proximity of wells to disposal cells, and every other exemption request for the southwest expansion.

Exemptions
WEAL believes far too many exemptions are given for landfill operations, and we have particular concerns with the following requests:

NR 504.06(2)(b) - Separation from Groundwater
A gradient control system does not guarantee that all groundwater will be intercepted. The rule for a 10-foot separation from the top of the separation to the seasonal high water table to the bottom of the clay component or composite liner should be maintained.
NR504.(3)(f) and NR 812 - Locational  Criteria Setback to Private Wells
Property owners with  private wells should have as much assurance as possible that the wells will not become contaminated by the landfill.  Although the 1200 ft. distance rule is not a guarantee that water quality will not be compromised, it does set a minimum limit that should be enforced.  WEAL urges the DNR not to grant exemptions for landfills to be located any closer than 1200 ft.

NR504.(4)(a) - Impact of Wetlands 

WEAL requests limiting impacts on existing wetlands.  

1.3.3 Potential Impacts to Wetlands and Navigable Waterways
Veolia's preferred alternative wetlands alternative (No.5) is unacceptable because areas of wetlands would be subjected to direct excavation and would serve as disposal cells.  Any impact to wetlands should be the most minimal option available.
1.42 Previously Granted Exemptions

Because exemptions have been granted in the past should in no way justify granting new exemptions in the future.  With this type of logic every request would be granted.

2.1 Introduction Information

WEAL believes the proposed 16,316,300 cubic yards of requested disposal capacity, including daily and intermediate cover is excessive.  WEAL objects to a proposed height of 220 feet and a proposed depth of 65 feet.  Plans for the western expansion consisted of a height of 240 feet and this was not approved.  If a previous request for 240 feet was deemed to be unacceptable, 220 feet should not be acceptable now. The demise of the 1200 ft. rule for leachate collection pipes should not be used as an excuse to create  mountains of garbage.
2.7 Design

WEAL strongly objects to Veolia's proposal for an alternate final cover.  The fact that Veolia has accumulated excessive amounts of clay is in no way justification for an experimental cover to utilize this material. If Veolia has created an unmanageable amount of clay, there should be no further expansions requiring clay excavation.  The DNR is not charged with approving experimental solutions because Veolia's previous expansions have resulted in clay stockpiles.
WEAL also objects to approval for a 10% overfill.  There is less tonnage going to landfills making arguments for "overfills" unjustifiable.  If waste is piled above approved final grades, there is a potential for side slope collapse, like the one at the Metro Landfill several years ago.  Additionally, if waste has to be removed because the overfill projections were in error, odors, sea gulls, and other undesirable consequences will occur. Granting an "overfill" for Emerald Park will also set a precedent making approved final grades meaningless. 

2.10 Determination of Need

According to the most recent DNR  Landfill Tonnage Report the amount of waste sent to Wisconsin landfills was down by approximately 1.5 million tons in 2009.  The tonnage
for Emerald Park was 644,144 tons in 2008 and down to 419,602 tons in 2009.  This represents a decrease of 224,542 tons.  

The determination of Need is at best an estimate with many variables.  With the recent increase in the state tipping fee to $13.00 a ton, it is highly unlikely Veolia will be able to secure new contracts from this area.  WEAL believes McHenry County was added to the service area to simply justify need.
2.11 Evaluation of Alternatives to Land Disposal
Alternatives to land disposal should not be viewed as only pertaining to what the Emerald Park Landfill can potentially offer.  The DNR has a "Vision of Zero Waste" and many environmental groups have adopted this concept.  Waste-to-energy and in-vessel composting are not the only alternatives to landfills.  Wisconsin should be working to keep organics, like food waste and paper products (that cannot be recycled) out of landfills through large scale composting facilities.  Extended Producer Responsibility initiatives like the recent Electronic Waste Legislation should also be pursued.  Additionally,  Wisconsin can also do a much better job regarding reuse options for construction and demolition materials. 

Working towards Zero Waste is an achievable goal.  The City of San Francisco has a recovery rate of more than 72%, surely Wisconsin's government and citizens can do as well. 
Continuing to throw compostable materials into landfills to generate methane is not  a long-range plan that should be pursued because a great deal of the methane does not get  collected and escapes into the atmosphere where it contributes to climate change.
 6.4 Private Wells

As stated previously under Exemptions, WEAL opposes private well exemptions.

7.1 Waste Characterization
Veolia agrees a large portion of waste is food waste (stated under 2.11).  This waste should not be destined for landfills. Enacting serious, large scale composting operations is a realistic goal and needs to be pursued as a priority to reduce dependence on all forms of disposal.

7.2 Leachate Characterization & 7.3 Leachate Generation

During the contested case hearing on the Western expansion it was widely known leachate recirculation would be the method of choice.  Because the Feasibility Report for that expansion did not address this option, it could not be discussed during the contested case hearing.  Residents had concerns regarding leachate recirculation, but never had a chance to ask questions because it was put into the Plan of Operation without any opportunities for pubic input.

Although waste companies often site leachate recirculation as promoting decomposition of waste, another significant benefit is that is greatly reduces costs for the landfill.  As stated previously, WEAL believes most of the organic waste sent to landfills should be composted. 
9.2 Design Capacity/Site Life 
WEAL has concluded the disposal capacity requested is greater than the actual need.  This will result in the landfill having capacity extending beyond 15 years.  
Chapter 289.29(d) does not appear to offer any type of penalty for landfills that exceed 15 years of capacity.  Other states have volume caps, or specific limitations regarding size. In Wisconsin we have a 15 year approval without any language regarding the consequences of going beyond that timeframe.  Veolia and other waste companies will undoubtedly challenge the 15 year limitation if  tonnage necessary to fill capacity is not able to be acquired.  Having a term limit without any type of enforcement represents another shortcoming in Chapter 289 that is in need of attention.
9.10 Gas Management System & 12.4 Landfill Gas Monitoring

As stated previously under (2.11) Wisconsin should be moving in the direction toward Zero Waste.  Since much of the methane generated cannot be collected, Wisconsin should be working towards limiting methane, not producing more of it.
10.1 Final Cover 
As stated under 2.7 WEAL objects to the proposed Final Cover.

10.4 Long-Term Care and Maintenance

Because all landfills will eventually leak, landfill owners should be responsible for closed facilities beyond the required 40 years. Responsibility should extend into perpetuity 

14.13 Purpose and Need

Determining "Need" is an estimated projection at best.  A Service Area in a Feasibility Report. may or may not accurately reflect origins of waste.  Waste companies are not obligated to contract for waste from Service Areas listed in Feasibility Reports. Waste can come from anywhere.
Six counties in Illinois were listed in  the Service Area for the contested Western expansion.  Since the interstate commerce clause allows waste to move across state borders, there has been nothing preventing Veolia from delivering Illinois garbage to Emerald Park.  Yet, according to DNR Landfill tonnage reports, Emerald Park has not been receiving waste from Illinois. Because of the recent increase in the state tipping fee, it is highly unlikely (at this time) large quantities of waste from McHenry County will be disposed of at Emerald Park.  WEAL believes McHenry County is listed in the Service Area to justify a "need" for capacity.
Final Comments
WEAL believes the requested capacity of  16.316,300 cubic yards of disposal capacity is excessive.

Landfill expansions should not be granted because communities are dependent on the compensation (dump dollars) or because the location of the landfill is within a type of  "sacrifice zone" consisting of other landfills (Metro & Emerald Park).

If we do not begin planning now to limit dependence on all forms of disposal, the cycle will continue and the mountains of trash will significantly grow. 

WEAL asks the DNR to use every means possible to reduce the size of the proposed expansion.  Denying exemptions. reducing the proposed height and limiting destruction of wetlands will create a smaller footprint and avoid issues of too much capacity in the future.

Public participation has been circumvented by extending the 1999 agreement.  The fact residents directly impacted by the Emerald Park Landfill cannot even submit a letter commenting on the proposed expansion is unconscionable.  This injustice clearly demonstrates the urgent need to revise Chapter 289 so that environmental questions and concerns can be pursed without any fears associated with the sale of a home. 
WEAL appreciates the opportunity to submit our comments, recommendations and objections regarding the proposed Emerald Park Southwest Expansion.
WEAL also requests the following information:
1.  Copies of all comments received on the Southwest Emerald Park Landfill Expansion.
2.  Continued Notification for all Emerald Park Landfill proposals.
3.  DNR answer regarding how a 15 year capacity restriction will be enforced.
4.  DNR input or suggestions regarding other issues related to Chapter 289.
5. Plan of Operation documents.

Sincerely,
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Charlene Lemoine
Waste Issues Representative

Waukesha County Environmental Action League (WEAL)
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P.O. Box 1532                                Brookfield, WI 53008                              (262)-253-2185
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