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History of the Sales
Tax and the Use Tax
• At the end of WWI, sales tax existed
outside the U.S. to assist with postwar expenses and increasing inflation
• Great Depression of 1930’s saw
adoption of sales tax in U.S., which
was originally intended as a
temporary measure
• Sales tax first adopted by WV in 1933
(2%), made permanent in 1937
• Use Tax adopted 1951

Overview of
the Sales Tax

• Imposed on ultimate user
• Presumption that all
transactions involving
sale of tangible personal
property, custom
software, or taxable
services are subject to tax

Overview of the Use
Tax
The Use Tax is imposed upon the “use” of
tangible personal property, custom
software or taxable services in West
Virginia.
Enacted to prevent the avoidance of the
Sales Tax by requiring taxpayers purchasing
goods out-of-state and using those goodsinstate to pay the Use Tax on such purchases.

Purchases which would be exempt
from the Sales Tax if purchased in-state
are also exempt from the Use Tax.

What is a “sale”?
• “Sale,” “sales” or “selling,” for Sales and Use
Tax purposes, includes any transfer of
possession or ownership of tangible personal
property or custom software for a
consideration, including a lease or rental,
when the transfer or delivery is made in the
ordinary course of the transferor’s business
and is made to the transferee or his or her
agent for consumption or use or any other
purpose.
• W. Va. Code §§ 11-15-2(b)(17) and 11-15A1(b)(9) and (10); WVCSR §§ 110-15-2.15, 11015-2.79.)

“Use” defined
• “Use” is defined as the exercise by any person of any right or power
over tangible personal property or custom software incident to the
ownership, possession or enjoyment of such property, or by any
transaction in which possession of or the exercise of any right or
power over tangible personal property, custom software or the result
of a taxable service is acquired for a consideration, including any
lease, rental or conditional sale of tangible personal property or
custom software or the use or enjoyment in this state of the result of
a taxable service.
• The Use Tax is designed to include purchases, transfers or exchanges
which take place outside of West Virginia and are therefore not
subject to the Sales Tax, provided such transactions would otherwise
be taxable under the Sales Tax had the transaction taken place within
West Virginia.

Rates of the Sales Tax
• The general Sales Tax rate is six cents per dollar (6%) of the
purchase price. (W. Va. Code § 11-15-3).
• Exceptions
• Mobile homes (6% of 50% of purchase price)
• Gasoline and special fuels are subject to both to
Sales Tax and Use Tax and to the Motor Fuels Excise
Tax. (W. Va. Code §§ 11-15-18b and 11-14C-1 et
seq.).
• The Motor Fuels Excise Tax : a flat rate equal to
$.205 per gallon plus a variable (Sales Tax)
component equal to 5% of the average wholesale
price of the fuel. (W. Va. Code §§ 11-15-18b and 1114C-5).
• The Motor Fuel Excise Tax is imposed on the
consumer of the fuel but is required to be paid at
the time the fuel is imported into this state for
delivery to the consumer or retailer or when the
fuel is removed from a bulk transfer/storage system
location within this state. (W. Va. Code § 11-14C-6).

Collection of the Sales Tax

• Collected from consumer by vendor
• Retained and paid to the state
• Cash sales: due at consummation of sale
• Credit sales: vendor must remit tax due on
return filed for month in which sale
occurred
• Leases: tax computed and collected upon
each rental payment

Sourcing rules
• West Virginia has adopted destination sourcing and the
sourcing rules in the Streamlined Sales and Use Tax
Agreement. See West Virginia Code § 11-15B-14, 14a and 15
• The general rule is that the transaction is sourced to the
location where the purchaser receives the tangible personal
property purchased or makes first use of the service
purchased. The hierarchy of sourcing rules is found in West
Virginia Code § 11-15B-15(a).

Collection of the Use Tax by outof-state retailers

• “Every retailer engaging in business in this state and making
sales of tangible personal property, custom software or taxable
services for delivery into this state, or with the knowledge,
directly or indirectly, that the property or service is intended for
use in this state, that are not exempted under the provisions of
section three of this article, shall at the time of making the
sales, whether within or without the state, collect the tax
imposed by this article from the purchaser, and give to the
purchaser a receipt therefor in the manner and form prescribed
by the Tax Commissioner, if the Tax Commissioner prescribes by
rule.” W.Va. Code 11-15A-6
• Soliciting orders by tv shopping network; tv, radio, or print ads
aimed at state; recurring mailers, etc.
• Previously required “physical presence”, but changed as a result
of Wayfair

West Virginia law in 2018

“such retailer [must have] physical
presence in this state in the form of
employees, offices, agents or sales
outlets in this state, or any other
presence that provides the necessary
minimum contacts for a constitutionally
sufficient nexus for a state to require
such a retailer to collect and remit use
taxes.” (W. VA. CODE, §§ 11-15A-6a, 1115A-1(b)(8)).

“A retailer without the necessary
minimum contacts for a
constitutionally sufficient nexus for
West Virginia to require such retailer
to collect and remit use tax shall not
be considered a ‘retailer engaging in
business in this State.’” (W. VA. CODE
ST. R. § 110-15-2.78).

The Wayfair Decision
South Dakota
V.

Wayfair (and other large
online retailers)

Quill v. North
Dakota (1992)

Quill – Bright-line
rule requiring
physical presence

• Quill Corporation v. North
Dakota, 504 U.S. 298 (1992)
• Quill Corporation v. North
Dakota involved whether
Quill Corporation, a mail
order office supply
retailer, was required to
collect sales tax on sales
made to North Dakota
customers by telephone
and catalog.

Quill Cont’d
Quill Corporation had no physical presence in North Dakota, but solicited business from North
Dakota customers by telephone and mail order, and delivered merchandise by common
carriers.

The United States Supreme Court upheld the physical presence requirement confirmed in
another sales tax case, National Bellas Hess v. Illinois Department of Revenue, 386 U.S. 753
(1967). The Court ruled that a taxpayer must have a physical presence in a state in order to
require sales tax for purchases made by in-state customers. The existence of customers alone
did not create sufficient nexus under the Commerce Clause.

The Court clarified the distinctions between the Due Process Clause and the Commerce Clause,
and concluded that the vendor had sufficient “minimum contacts” under the Due Process
Clause, but did not have “substantial nexus” under the Commerce Clause.

The rise of online
shopping
• Global retail e-commerce
sales have more than
doubled from $1.3 to $2.8
trillion since 2014
• South Dakota has no state
income tax and derives
approximately 60% of
general fund revenues from
sales and use taxes

South Dakota v. Wayfair
• South Dakota S.B. 106
• On March 22, 2016, South Dakota enacted S.B. 106, which requires sales
tax collection and remittance for any entity exceeding an annual sales
threshold of $100,000 or 200 separate transactions in South Dakota. S.B.
106 also provided an expedited appeals process to challenge Quill.
• Following enactment of S.B. 106, South Dakota filed a declaratory
judgement action against remote sellers with no physical presence in the
state. South Dakota sought a determination that it may require the
remote sellers to collect and remit sales tax.
• On September 13, 2017, the South Dakota Supreme Court held that the
state’s economic nexus provisions were unconstitutional. Quill remained
the controlling precedent on the issue of Commerce Clause limitations on
interstate collection of sales and use taxes.

• The Wayfair decision, giving states the freedom to
reach beyond their borders to compel sellers to
collect and remit tax, is the most groundbreaking
event in US state taxation in decades.

South Dakota v.
Wayfair

• Court ruled, by 5 to 4, in favor of South Dakota
• Quill physical presence standard overturned “unsound and incorrect”
• The “substantial nexus” requirement articulated
in Complete Auto—can be met with a “substantial
virtual connection”
• Majority opinion refers to Quill as a “judicially
created tax shelter”
• All 9 justices agreed that Quill was wrong, but
disagreed over the proper solution

West Virginia’s response:
Administrative Notice 2018-18

• Beginning Jan. 1,
2019 out-of-state
vendors must collect
tax if:
• More than $100k
of goods or
services to WV in
2018; OR
• 200 or more
separate
transactions in
2018

What is a marketplace
facilitator?
• A marketplace facilitator is a business or
organization that contracts with third parties
to sell goods and services on its platform and
facilitates retail sales.
• Marketplace facilitators enable these sales by:
• listing the products,
• taking the payments,
• collecting receipts,
• and in some cases assisting in shipment.

• Dropshipping

If the retailer has nexus in the state where the sale occurs,
the retailer would collect sales tax from the customer, even
if the retailer engages a third-party drop shipper to deliver
the product.
• Even when drop shipping is used as the method of delivery, the retailer
collects sales tax from the customer, unless the transaction is exempt.

Tax
Implications
for
Dropshippers

If the retailer and the drop shipper do not have nexus in the
state in which the sale occurs, the customer is subject to use
tax.
• The retailer and the third party drop shipper cannot be required to collect
sales or use tax on the retail sale, but the customer is required to remit use
tax unless the transaction is tax-exempt.

If the retailer doesn’t have nexus in the state in which the
sale occurs, but the drop shipper does, the drop shipper
could be responsible for collecting sales tax.
• Generally, the transaction between the retailer and the drop shipper would
not be a taxable transaction, as long as proper documentation is provided to
the third party drop shipper (namely, a resale certificate).

• Drop shipments are the logistical arrangement
where a seller of a good, either manufacturer or
wholesaler, delivers the good at the behest of a
third party to the third party’s customer.

Drop Shipments
Law: W. Va.
Code § 11-15-3,
11-15B-24(a)(8)

• Drop shipments are viewed as two transactions:
• (1) the sale between the manufacturer and the
retailer or wholesaler as the third party vendor;
and
• (2) the sale from the retailer or wholesaler as
the third party vendor to the customer.
• The West Virginia Tax Code allows the third party
vendor to claim a resale exemption via an
exemption certificate provided by its customer. For
the second transaction between the third party
vendor and the customer, the vendor is required to
collect the tax from the purchaser and pay that
amount to the Tax Commissioner.

The Reasoning Behind Marketplace Facilitator
Laws
• State can collect all of the required sales tax from one
entity rather than from hundreds of thousands of
smaller companies.
• If a third-party seller didn’t have nexus (triggered by a
physical location, employee staff, store inventory, or
reach a certain amount or number of transactions)
then it didn’t have to collect sales tax for sales in that
state.
• Lost revenue
• Additional resources to pursue each individual noncompliant seller.
• By placing the onus of sales tax on the facilitator
(rather than the seller), forces compliance across the
entire state, and dramatically reduces the cost of
compliance for the states to claim their revenue.

Goal of the Laws: Marketplace Facilitators
responsible for calculating, collecting, remitting

HB 2813

§11-15A-6b.
Collection of
tax by
marketplace
facilitators and
referrers.

• (e) Economic nexus. — A marketplace facilitator,
referrer, or remote seller shall collect the tax
imposed by §11-15A-2 of the code when:
• (1) The marketplace facilitator, referrer, or
remote seller makes or facilitates West Virginia
sales on its own behalf or on behalf of one or
more marketplace sellers equal to or exceeding
$100,000 in gross revenue for an immediately
preceding calendar year, or a current calendar
year; or
• (2) The marketplace facilitator, referrer, or
remote seller makes or facilitates West Virginia
sales on its own behalf or on behalf of one or
more marketplace sellers in 200 or more
separate transactions for an immediately
preceding calendar year or a current calendar
year.

Tax Dept Guidance on
HB 2813

Administrative
Notice 2019-21

How does WV define marketplace facilitator?

• The term marketplace facilitator is defined in West Virginia Code
§ 11-15A-1(b)(8) and means a person that contracts with one or
more sellers to facilitate for consideration, regardless of whether
deducted as fees from the transaction, the sale of the seller's
products through a physical or electronic marketplace operated
by the person

AND engages:
Providing a platform:

communicate
the offer or
acceptance;

Providing a
virtual currency;
or

operating the infrastructure,
that brings buyers and
sellers together;

Software development activities
related the marketplace operated
by the person or an affiliated
person; and

AND:

With respect to
the Seller’s
products:

Payment
processing;
Fulfillment
or storage;

Listing
products for
sale

Branding
sales as
MPF

Order
taking

Fulfillment
or storage
;

;

Setting
prices

Advertising or
promotion;

Accepting or
assisting with
returns or
exchanges;

;

Does NOT include credit card companies
• The term marketplace facilitator does not
include a payment processor business
appointed by a merchant to handle payment
transactions from various channels, such as
credit cards and debit cards, and whose sole
activity with respect to marketplace sales is to
handle payment transactions between two
parties.

Affiliated Person
• The term affiliated person is defined in West Virginia Code § 11-15A1(b)(1) and means a person that, with respect to another person:
• Has an ownership interest of more than 5%, whether direct or indirect, in the
other person; or
• Is related to the other person because a third person, or group of third
persons who are affiliated persons with respect to each other, holds an
ownership interest of more than 5%, whether direct or indirect, in the related
persons.

Marketplace Seller
• The term marketplace seller is defined in West
Virginia Code § 11-15A-1(b)(9) and means a
seller that makes retail sales through any
physical or electronic marketplaces operated by
a marketplace facilitator or directly resulting
from a referral by a referrer, regardless of
whether the seller is required to be registered
with the Tax Commissioner as provided in § 1112 et seq. of this code.

Platform
• The term platform is defined in
West Virginia Code § 11-15A1(b)(12) and means an
electronic or physical medium,
including, but not limited to, a
website or catalog, operated by
a referrer.

Referral

• The term referral is defined in
West Virginia Code § 11-15A1(b)(17) and means the transfer
by a referrer of a potential
customer to a marketplace seller
who advertises or lists products
for sale on the referrer's
platform.

Referrer
• The term referrer is defined in West Virginia Code § 11-15A-1(b)(18)(A) and
means a person, other than a person engaging in the business of printing a
newspaper or publishing a newspaper as defined in § 11-15A-1(b)(10) of
this code, who contracts or otherwise agrees with a seller to list or
advertise for sale one or more items in any medium, including a website or
catalog; receives a commission, fee, or other consideration from the seller
for the listing or advertisement; transfers, via telephone, internet link, or
other means, a purchaser to a seller or an affiliated person to complete the
sale; and does not collect receipts from the purchasers for the transaction.
• The term referrer does not include a person that:
• Provides internet advertising services; and
• Does not ever provide either the marketplace seller's shipping terms or advertise
whether a marketplace seller charges sales and use taxes. West Virginia Code § 1115A-1(b)(18)(B).

Seller & Solicitor
• The term seller is defined in West Virginia Code § 11-15A-1(b)(26) and
means a retailer, and includes every person selling or leasing tangible
personal property or custom software or furnishing a taxable service
in a transaction that is subject to the tax imposed by this article;
• The term solicitor is defined in West Virginia Code § 11-15A-1(b)(27)
and means a person that directly or indirectly solicits business for a
retailer.

Municipal sales and use taxes
• Marketplace facilitators registered to collect and remit West Virginia
sales and use taxes must collect the applicable municipal sales and
use taxes when the shipped-to physical address of the customer is
located within the geographic boundaries of a municipality that
imposes a sales and use tax, or the service is provided within the
municipality.
• Currently, 43 West Virginia municipalities impose a municipal sales
and use tax. In most instances the rate of tax is 1% of the sales price,
including shipping and handling charges.

Marketplace
Continuum

New Law Will Impact
all Major
Marketplace
Faciliators

Marketplace Facilitators?
Craigslist
Runs Great!

Price is firm! No low-ballers!!!!

Facebook Yard sale
Ice-cold AC!!!

Marketplace

And engages:

• Directly, or indirectly, through one or more affiliated persons, in any of the following:
• Transmitting or otherwise communicating the offer or acceptance between the buyer and
seller;
• Owning or operating the infrastructure, electronic or physical, or technology that brings
buyers and sellers together;
• Providing a virtual currency that buyers are allowed or required to use to purchase products
from the seller; or
• Software development or research and development activities related to any of the activities
described in § 11-15A-1(b)(7)(B) of this code, if such activities are directly related to a physical
or electronic marketplace operated by the person or an affiliated person; and
• In any of the following activities with respect to the seller's products:
• (i) Payment processing services;
• (ii) Fulfillment or storage services;
• (iii) Listing products for sale;
• (iv) Setting prices;
• (v) Branding sales as those of the marketplace facilitator;
• (vi) Order taking;
• (vii) Advertising or promotion; or
• (viii) Providing customer service or accepting or assisting with returns or exchanges.

ARTICLE 15.
CONSUMERS SALES
AND SERVICE TAX.
§11-15-9. Exemptions.

• (14) Casual and occasional sales of property or services not conducted
in a repeated manner or in the ordinary course of repetitive and
successive transactions of like character by a corporation or
organization which is exempt from tax under subdivision (6) of this
subsection on its purchases of tangible personal property or services.
For purposes of this subdivision, the term “casual and occasional sales
not conducted in a repeated manner or in the ordinary course of
repetitive and successive transactions of like character” means sales
of tangible personal property or services at fundraisers sponsored by
a corporation or organization which is exempt, under subdivision (6)
of this subsection, from payment of the tax imposed by this article on
its purchases when the fundraisers are of limited duration and are
held no more than six times during any twelve-month period and
“limited duration” means no more than eighty-four consecutive
hours: Provided, That sales for volunteer fire departments and
volunteer school support groups, with duration of events being no
more than eighty-four consecutive hours at a time, which are held no
more than eighteen times in a twelve-month period for the purposes
of this subdivision are considered “casual and occasional sales not
conducted in a repeated manner or in the ordinary course of
repetitive and successive transactions of a like character”;

Requires Consideration

Marketplace Facilitator Laws in the US
(Updated Oct. 3, 2019)

