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Why are provisional ballots important?

THEY ARE THE LAW!!!
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HAVA Requirements

• In 2002, the Help America Vote Act required that
provisional ballots be offered to:
1. Any voter that declares that they are a

registered and eligible voter of the precinct in
which they are appearing, and

2. Any voter whose eligibility is called into
question by an election official, e.g. shown
have to have voted early by mail.

52 U.S.C. § 21082
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Texas Election Code Requirements

• Texas law echoes the federal requirements,
but also adds that a voter may vote
provisionally if they do not have the required
identification.

Tex. Elec. Code § 63.011
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Why are provisional ballots important?

THEY HELP THE VOTER!!!
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Why are provisional ballots important?

• We often hear from voters that provisional
ballots “do not matter.”

• We also have heard stories of election workers
telling voters that their provisional ballot “will
not count.”

• However, this is not true. Provisional ballots
often end with a voter’s ballot being counted,
when it otherwise wouldn’t have counted.
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Why are provisional ballots important?
A provisional ballot helps the voter when…
• An error occurred when they went to DPS to obtain/update

a license and the registration information was not
transmitted to SOS.

• When an error occurred on the list of registered voters, e.g.
city annexed land and did not provide an updated map.

• The voter’s registration application is smudged/poor-
handwriting.

• When an registration update was timely post-marked but
was delivered to VR after the OLRV was printed.

• When a voter registered through a VDR, but the VDR did
not turn in the application.
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Why are provisional ballots important?

THEY REGISTER THE VOTER!!!
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Why are provisional ballots important?

• By casting a provisional ballot-even if it’s not
accepted- the person will become a registered
voter.
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Moral of the Story

Provisional ballots must offered 

to voters when required!!!
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General Procedures
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General Custodian of Election Records – Preserves Records

Early Voting Ballot Board – Determines to Accept/Reject Provisional Ballot and Provide Notice to Voter 

General Custodian of Election Records/Presiding Judge of Ballot Board – Prepares for counting.

Voter Registrar – Reviews Voter’s Status and Completes Portion of Envelope

General Custodian of Election Records – Prepares Ballots for Transfer to Voter Registrar 

Election Judge/Early Voting Clerk – Completes Portion of Envelope and Transfers Ballot to General Custodian 

Voter – Executes Affidavit Envelope and Casts Provisional Ballot at Polling Place



Polling Place Procedures
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Note

• Provisional voting occurs both during early
voting in person and on election day.

• The following procedures apply to both early
voting in person and election day.
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Preparing the Polling Place

• The supplies sent to the polling place must
include.

– The green Affidavit of Provisional Voter envelope.

– The white Secrecy Envelope.

– The Notice to Provisional Voter.

– The List of Provisional Voters.

– Secured container for provisional ballots.
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Preparing the Polling Place

• The election judge/deputy early voting clerk
should setup the polling place to allow for
provisional ballots. The setup will depend on
if you are using:
– Paper or optical scan ballots

– DREs
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Paper and Optical Scan Ballots

• The election judge should set aside a sufficient
number of regular ballots, and stamp or mark
them “provisional” on the back of the ballot.

• The ballots should be disarranged as to allow
for a random numerical order.

• The provisional ballots should be kept
separate from regular ballots to avoid a voter
getting the incorrect ballot.
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DREs
• If your DRE system is capable of segregating

provisional ballots from the regularly-cast ballots,
and adding accepted provisional ballots to the
vote total, you may use your DRE for voters
casting a provisional ballot. (This oftentimes
involves the equipment providing a code that can
be used later to count the ballot.)

• If you are using DREs, the election judge needs to
be prepared to setup and operate the system for
provisional voting.
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DREs

• All DREs currently certified in Texas can be
used for provisional voting:

– ES&S iVotronic

– Hart e-Slate

– Premier Accu-Vote
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DREs

• You are not required to use DREs for provisional
ballots, and may use optical scan ballots.

• However, you will need to make sure:
– A voting booth is provided for voters to have privacy

while marking their ballots, and indelible ink.

– If you are participating in the countywide polling
program you will need ensure that all ballot styles will
be available. (In these cases, likely easier to use
DREs.)
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Texas Administrative Code

• The Secretary of State has prescribed rules for provisional 
voting:
– §81.172- Eligibility to Vote a Provisional Ballot at the Early 

Voting or the Election Day Polling Place

– §81.173 - Provisional Voting Procedures at the Polling Place

– §81.174 - Provisional Ballot Affidavit Envelope Transfer 
Procedures

– §81.175 - Voter Registrar Review of Provisional Ballot Affidavit 
Envelopes

– §81.176 - Early Voting Ballot Board Provisional Ballot Review
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Polling Place Procedures (T.A.C. 81.172)
• A provisional ballot must be offered to…

1) A voter who does not provide an acceptable form of 
identification.

2) A voter whose name not an exact match or not substantially 
similar.

3) A voter whose identity cannot be verified by the identification 
presented.

4) A voter who has received a disability exemption under, but does 
not have voter registration certificate indicating such exemption. 

5) A voter whose name does not appear on the list of registered 
voters and does not have a registration certificate, but states they 
are a registered and eligible voter of the precinct.
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Polling Place Procedures (T.A.C. 81.172)

• A provisional ballot must be offered, cont.
6) A voter who has applied for a ballot by mail, but has 

not yet properly cancelled the mail ballot application. 
7) A voter who votes during the polling hours that are 

extended by a state or federal court. 
8) A voter who is registered in another precinct other 

than the one the voter is registered. 
9) A voter who is on the precinct list of registered voters, 

but whose registered residence address is outside the 
political subdivision for which the voter is seeking to 
vote. 

10) Other _________________(with an explanation). 
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Polling Place Procedures (T.A.C. 81.173)

• If a voter fits into one of these categories, the
election worker shall inform the voter of their
right to cast a provisional ballot.

– If the voter is not appearing on the list of
registered voters, the election worker may assist
the voter in determining if they are registered in
another precinct.

• Using an e-pollbook, or calling Voter Registrar.
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New Procedure

• If the voter believes they are registered, the
election judge must ask if the voter registered
or updated their registration at DPS.

• If voter did go to DPS, the election judge must
note this and the approximate date the voter
went to DPS on the green Affidavit of
Provisional Voter envelope.
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Recommended Procedure

• In addition to asking about DPS, it is okay for the
Election Judge to ask additional information
about when/how the voter believes they have
registered:
– When did you mail in your card?

– What was the name and/or location for which you
registered through a VDR?

All of these help the voter!!!
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Polling Place Procedures (T.A.C. 81.173)

• If the voter is not appearing on the list of registered
voters, the election worker should inform the voter
that the ballot will only be counted if it is determined
they are registered voter of the precinct.

• If voter is casting a ballot due to lack of an
acceptable ID, the election worker should inform the
voter that the ballot will only be counted if the voter
appears at the Voter Registrar and shows ID, or
executes a temporary affidavit (if applicable), or
permanent exemption (if applicable).
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Polling Place Procedures (T.A.C. 81.173)
• After notifications…
1. Voter should complete a green Affidavit of Provisional

Voter envelope on the front side.
2. Election Judge should complete their portion on the

reverse side, and sign it.
3. Election Judge should add voter’s name to List of

Provisional Voters/Early Voting List of Provisional Voters.
4. Election judge should add name of voter to combination

form/poll list, and indicate they are a provisional voter.
5. Voter should sign the combination form/poll list.
6. The election judge should provide a Notice to Provisional

Voter to the voter.
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New Procedure
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If a voter states that they have updated their 
registration at DPS use the “Other” line to indicate that, 
and the approximate date they went to DPS.



Voting a Provisional Ballot (T.A.C. 81.173)

• Optical Scan/Paper Ballots:
– Voter should pick their own ballot from 

disarranged supply of provisional ballots.

– Voter should mark their ballot, and then place 
inside the white Secrecy Envelope. 

– Voter should place white Secrecy Envelope into 
the green Affidavit of Provisional Voter envelope.

– Voter should then deposit into separate and 
secured container for provisional ballots. 
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Voting a Provisional Ballot (T.A.C. 81.173)

• DREs:
– The election judge shall prepare voting system for 

provisional voting in accordance with instructions 
provided  by you and vendor. 

– If there is a code that needs to be written on the 
green Affidavit of Provisional Voter envelope, or slip of 
paper with code needs to be placed inside by the 
voter, this will need to be done.

– After submitting their ballot on the DRE, voter should 
then deposit into separate and secured container for 
provisional ballots. 
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Separate and Secured Container

Q: Why is it important that provisional ballots
be placed in a separate, secured container?

A: Provisional ballots do not get counted on
election night, and take a different route than all
other ballots. You may use a securable ballot
box or ballot bag.
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Transfer Procedures to the
General Custodian of Election 

Records
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Early Voting (T.A.C. 81.174)

• The transfer of early voting provisional ballots is
the same as election day ballots, except:
– The Voter Registrar may make requests throughout

the period for early voting for the provisional ballots
to be transferred from the Early Voting Clerk/Deputy
Early Voting Clerk to the General Custodian.

– If Voter Registrar does not make any requests, the
provisional ballots must delivered at the end of the
period for early voting.

• NOTE: Oftentimes, the Early Voting Clerk =
General Custodian of Election Records.
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Election Day (T.A.C. 81.174)
• After the polls close on election night, election

judge should enter the number of provisional
ballots on the Register of Official Ballots and
the List of Provisional Voters.

• Election judge should place a copy of the List
of Provisional Voters in Envelope No. 2 (which
goes to the General Custodian). (If for Early
Voting, the Early Voting Clerk will only deliver
the Early Voting List of Provisional Voters.)
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FAQ

Q: What if the election judge returns voted
ballots marked “provisional” that are not in the
green Affidavit of Provisional Voter envelopes?

A: If ballots are not with their affidavits, the
voter’s registration/identification cannot be
verified. These cannot be counted, and must be
treated as “irregularly marked” ballots.
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Election Day (T.A.C. 81.174)

• The judge should then deliver the secured
container with provisional ballots, and Envelope
No. 2 to the General Custodian.

• The General Custodian (or central counting
station personnel) should open the container and
confirm that the number of provisional ballots
matches the number of voters on the List of
Provisional Voters.

• The General Custodian will sign the List of
Provisional Voters after confirming the number.
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FAQ

Q: What happens if you discover the election
judge has not signed the envelope?

A: We recommend that the election worker
receiving the ballots, also look to see if the election
judge has signed in the appropriate place before
the judge leaves. If not, ask them to sign at that
time. You may also contact the judge ask them to
come back and sign the envelopes.
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Election Day (T.A.C. 81.174)
• General Custodian prepares the Summary of Provisional

Ballots, and then places the following into the transfer case:
1. Provisional Ballots (green envelopes)
2. List of Provisional Voters
3. Blank Verification of Provisional Ballots and Serial

Numbers forms
4. Seals to allow Voter Registrar to seal transfer case for

return to General Custodian.
• After the transfer case is sealed, the General Custodian

writes the seal number on the Summary of Provisional
Ballots.

• If present, a poll watcher may also sign.
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Transfer Procedures to the Voter Registrar
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Early Voting & Election Day (T.A.C. 81.174)

• The General Custodian will deliver the secured
transfer case with the ballots, Lists of
Provisional Voters, blank Verification of
Provisional Ballots and Serial Numbers, and
seals to re-seal the transfer case to the Voter
Registrar.
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