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DJ POLLARD:  
1. What I am being asked to decide here is a discrete point and that is whether the costs, which the claimant is entitled to, ought to be fixed costs or costs assessed.  The simple fact of this matter is that a notification of the claim was made by the claimant to the portal.  The claim should not have been issued in the portal, because the claim was above the upper limit, which was then £10,000.  That was accepted by the MIB who are the defendants in this matter, because of the letter dated 9 October.  The relevant part of that letter is ‘The note that you have submitted is up to £25,000.  The claim form suggests that the personal injury could be between £10,000-£25,000.  As the incident was before 31 July 2013, this would be inappropriate to the portal, as it is above £10,000’.  
2. That in my judgment is clear acceptance by the MIB that it was not in the portal.  The only matter which, now has arisen is probably with hindsight and that is because the defendant admits it has to pay costs, they want to apply them on fixed costs; the claimant wants them to be assessed.  What we do know from the portal, the protocol regime, is that it is paramount and all the civil proceedings rules are subordinate to the protocol.  
3. If one looks at the protocol at page 2476, it says, the preamble, ‘The protocol describes the behaviour the court expects the parties prior to the start of proceedings when a claimant claims damages valued at no more than the protocol upper limit.  As a result of a personal injury sustained by the person in a road traffic accident, the Civil Procedure Rules 1998 enable the court to impose cost sanctions where it is not followed’.  The preamble is quite clear, it says the protocol is where it starts where a claimant claims damages valued at no more than the protocol upper limit; the upper limit was £10,000.
4. We then move on and look at the scope of the protocol, that is at paragraph four and it says 4.1, one to four ‘The claim is for damages which arise from a road traffic accident, when the claim notification form, the CNF, is submitted on or after 31 July 2013’ that is the case here.  ‘The claim involves damages in respect of personal injury’ that applies here.  ‘The claimant values the claim at no more than the protocol upper limit’ that is not the claim here, the protocol upper limit was £10,000 and this valued the claim between £10,000 and £25,000.  Paragraph four does apply because this is not a small claim.  Therefore, it is quite clear if one goes back to the basics that the pre-action protocol was designed to deal with claims, which are not above the upper limit and that upper limit was £10,000.
5. Miss Robson in her, can I say absolutely thorough and full and excellent skeleton argument, which I have been able to read over the weekend, brings me to two cases that is Patel v Fortis Insurance Ltd (2011) (Leicester County Court 5 Dec 2011 Recorder Morgan) and that is in tab one of all the relevant authorities she has given to me, and in paragraph 54, ‘For completeness, I should know that Mr Coulter argued that unless and until the insurers sent an acknowledgment, the process of the RTA protocol did not even commence’.  However, in my judgement, [inaudible] in light of the wording at paragraph 68 provides that ‘Inadequate mandatory information in the CNF is a valid reason for the defendant to decide that the claim should no longer continue in this protocol’.  That makes it clear that process starts with the sending of the claim notification.  Here, there was a claim notification sent, however there is, in my judgment, a distinction between Patel and Fortis Insurance and this case, because that claim could have been validly brought with the portal, because it was within the limits, therefore, I can distinguish that case from the present case.  
6. I am also referred to the more recent case, which was heard after the Patel case, which there is at tab 10 and in particular, I am drawn to the attention of paragraph 31 of that judgment.  It says: 

‘The starting point is that the plain objective intent of the the fixed costs regime, in relation to claims of this kind, is that from the moment of entry into the portal, pursuant to the El/PL protocol and for that matter, the RTA protocol as well, recovery of the costs pursuing or defending the claim and all subsequent stages, is intended to be limited to the fixed rates of recoverable costs, subject only to a very small category of key stage exceptions’. 

Miss Robson has very rightly referred me to the case of Qader v Esure [2016] EWCA Civ 1109 and in particular, the decision of Briggs LJ and the need for certainty and what Miss Robson says is that the only exception to the rules would be if the matter were allocated to the multi-track, that is the only exception, that is it.  
7. However, what I am persuaded in this matter is that His Lordship, Briggs LJ has referred, not exclusively throughout, but has referred to a claim properly brought within a protocol and that must be right.  The only possible fly in the ointment with regards that argument is that which Miss Robson refers to a paragraph 31 in the witness statement, which gives the reason for the issuing of the CNF and that was, as Miss Robson and I shall paraphrase saying they wanted their cake and to eat it, to be able to issue the claim in the protocol and not be subject to the cost consequences of not complying with it.  Against that, it should not have been issued, because it was outside the protocol and secondly, that was accepted by the MIB. 
8. This case is most unusual on its facts and that is a case was issued, which was outside the limits, it was not a case, which should be under the preamble or within the scope.  Furthermore, that is accepted by the MIB.  I am not going to decide the point as regards the Part 36 offer, save and except this one issue and that is this, the MIB knew the matter was not within the portal, in my judgment, because when it came to offers, and I have expressed I am not deciding the point as regards the offer, I am merely raising what has been used to point out what was relevant, because in the letter of 9 October, is that when an offer was made under CPR 36.20, that would have been the fixed costs regime, 36.13 not and solicitors, experienced solicitors, for the defendant made an offer, following the letter from the MIB saying that it is not in the portal, because let us just deal with the protocol in the first instance, where the accident occurred on or after 31, before 31 July, the upper limit is £10,000 and that seems to have been accepted by BLM, because they made an offer, which was then made in accordance with Rule 36.13.  I am not and I stress, I am not saying that that is a matter, which I am deciding upon, but it merely is to show what was clearly in the parties’ minds.  The defendant may have received a notification that it was a CNF, it should not have been issued because of the reason I have already accepted and at the end of the day that must have been the case because BLM subsequently made a Part 36 offer which was compliant with 36.13.  
9. However, I also take into account, for the completeness of my judgment, that I have been referred by Miss Robson in again, shall I say her excellent skeleton argument, to the cases, which you refer to at the paragraph one of the statement, bear with me, I have got it somewhere, I have marked it, I have got it here, thank you, that the cases of Patel v Fortis Insurance, Purcell v McGarry 07.12.12 HHJ Gore QC, Liverpool CC (2BI00320), Sharp v Leeds City Council [2017] EWCA Civ 33, Kilby v Brown [2014], Draper v Newport respectively in 2011, 2012, 2014 and 2014, where the protocol is the stand-alone, tightly bound set of rules and that you cannot as in the case of Kilby, the doctrines of waiver and affirmation do not apply to the portal cases.  Draper, common law mistake does not apply and Purcell, principles of contract law, including offer and acceptance, do not apply. However, that is when in my judgment, there has been a properly issued, pre-action protocol entry into the portal with the notification letter.  In this case, it could never have started, because the claim could not start, because it was for more than £10,000.  Therefore, in my judgment, the claimant must be entitled to its costs, other than on a fixed costs regime, unless there is any aspect of my judgment which requires clarification upon that, it is my judgment, as regards the issue of whether or not it was valid notification to the portal.
End of Judgment
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