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In Response to your Proposals to Encourage Small Landlords to Provide Rental Housing
I have been a tenant advocate for 34 years. I was formerly with the Federation of Metro Tenants Associations and the Federation of Ottawa Carleton Tenants Associations.  Those organizations are needed more than ever, but one is too quiet and the other is defunct.

I am now a private paralegal representing tenants at the Landlord Tenant Board.  I believe I am the only paralegal that only represents tenants.

The following is my response to your discussion paper.

The Government is asking the public the wrong questions and pursuing the wrong agenda!

Here are the questions that should be asked and pursued;

Why after 18 years of vacancy de-control are landlords still able to get above guideline increases?

Why are so few tenants applying and getting any relief when landlords fail to maintain or otherwise respect tenant rights – when Property Standard Officers are finding thousands of deficiencies?
Why aren’t tenants getting rent freezes when landlords are in non-compliance with property standards?

Why are so few tenants represented at matters before the Tribunal – especially after the Government enacted the Access to Justice Act?

Why are tenants in newer rentals left out of any price protection?

In the continued absence of landlord licensing, why is there not a single requirement of small landlords to know the business, their rights and responsibilities?

Resolving all of these questions might actually support the paper’s assertion (paragraph 3 of the introduction) that you are maintaining strong protections for tenants.  Other than outright gouging, tenants are not protected from rent increases or inadequate maintenance.
So let us turn to what the Government and Landlords want to discuss.  I preface with noting that tenant advocates have always supported the rights of homeowners to rent second suites in a fair and economic manner.
I congratulate the landlords for dusting off their complaints and getting a Government to consider them. Maybe next the Government will review the issues important to tenants.

None of the items will “encourage” a single small landlord to enter the business of being a landlord.  That is a factor of extra space and an interest in making money as a landlord.

Part 1.1

Allow landlords to pursue unpaid utility arrears at the LTB during a tenancy? The solution is contained in the paper – set rents to include utilities. Landlords have been busy offloading utility costs to tenants for several years, and this can be an unintended consequence.  A smart landlord will not put themselves in this risk – but obviously there is need to remedy – and that is what the small claims court is for.  The LTB is for rent. So my answer is no.

Part 1.2

Allow landlords to pursue certain issues at the LTB for up to 12 months after a tenancy has ended.  The reason that tenants can do this is that you can’t evict a landlord but you can evict a tenant.  Some tenants are reluctant to initiate legal action while still in possession – and of course can only succeed if they have a legitimate case against the landlord and can navigate the complexities of the LTB – usually on their own. Tenants also can fear a retaliatory eviction as all of a sudden the landlord’s child requires the apartment. Good landlords who follow the rules have nothing to worry about, but a tenant should feel free after the tenancy is terminated.  
I think the hidden agenda here is for landlords to go after tenants that they have evicted for more rent after termination.

Part 2.1

Require tenants to disclose any issues that they intend to raise at rental arrears eviction hearings to the landlord prior to the hearing.  Well, we have been hearing this one for 10 years now – and it is the wrong question.  

All a landlord has to do is to have a proper maintenance system in place, respond to all work orders, only raise rents lawfully, and respect the privacy of the tenant…..and there can be no successful surprises at these hearings.  Make sure your hands are clean before putting some one out of their home is not an unreasonable balance.

That being said, if the tenant is represented then the licensed representative will avoid any ambush techniques and the landlord will have a pretty good idea what issues might come up.  Even if they are not represented, the landlord is free to ask the tenant if they have any issues as soon as the hearing is called.

Finally, hail mary issues can be easily detected and balanced by adjudicators.

It does always astound me that landlords will hold tenants 100% accountable for the rent, and then complain if they are not held to the same standard.

Bad tenants get evicted. Bad landlords just go on.

No change required.

2.2 Having to do with staying evictions.

The paper makes some good points and tenant advocates do not condone fraud by anybody.

Part 2.3

Abuse of the Appeal Process by tenants.  Given the cost of appeals, I doubt if this is a significant problem – but I have heard landlord advocates based on maybe one case “D’amico v Hitti” blow this out of proportion.

Major landlords can afford appeals – most tenants can’t.  There are better ways to help small landlords than by diluting tenant rights. And the rent is still legally payable.  

Finding a quicker appeal process would be a better solution.  The courts are more and more for the rich and not “mom and pop” landlords or tenants.
On this topic, by the way, despite the “Access to Justice” Act, parties can’t use paralegals for appeals.  Think about that instead.

3.1

To explore whether to allow landlords to evict based on violation of no-smoking provisions in tenancy agreements.  Tenants who share kitchen or bathroom facilities with the landlord are already exempt – so it is assumed this is for separate self -contained units.  Smoking is legal albeit not advisable in one’s home for which rent is paid.

And with the pending legalization of marijuana, the issue becomes more difficult.

As long as smoking is legal – tenants have the right to smoke in their homes.  No change required.  And I am a life long NON-smoker.

3.2

Allowing some landlords to ban pets.  Bottom line is the law is fine as it is – but how far would you go.  No cats? No goldfish? No puppies?  No cockroaches?
3.3

Protection from Radon – No comment, I am not a scientist.

4.1

Increase use of e-mailing on consent – I support. It is interesting that our Government seems only concerned about landlords having to travel. How about tenant maintenance requests or 60 day notices of termination? Nevertheless, these are more modern times and even the LTB is doing some things electronically.

4.2 
Further clarify provisions for substantial compliance with forms. This is another non issue.  Most landlords have lawyers or paralegals or they should have. If you want to evict a tenant, do your job right.

4.3

Allowing unsworn statements, rather than affidavits.  Affidavits are a red herring in eviction for personal use cases, as they are promising a future action as opposed to swearing a fact.  I have done cases where landlords have not moved in and then basically say ”well things changed”.  So the affidavit is useless except to give comfort to the adjudicator to evict a tenant.

On the other hand as long as we allow ex parte evictions under section 78 of the Act, it is not too much to ask that someone swear to the facts – so they can be prosecuted if they file a false affidavit.

4.4 

Marrying eviction orders and conditional orders – Not my issue, but sounds reasonable.

4.5

Damage payments in Eviction orders – Also not my issue.

PART II: RENT INCREASE GUIDELINE REVIEW

Finally we have an issue that really matters. The guideline is way too high.

The suggestion that a guideline equal to inflation is fair is both flawed and unfair.

There are many ways that the rent increases above inflation.  There is vacancy de-control, there is numerous exemptions especially units first occupied after 1991, there are above guideline rent increases – and the effect of compounding on past increases.

Second, the landlord lobby called on the Government to stop indexing based on costs related to rental housing and instead based on overall inflation. They expected and they got huge decreases (relative to inflation) in their biggest single operating cost – property taxes.

For example, in Toronto in 2016 the property tax increase for multi-residential was about 0.4%, yet the Ontario rent guideline was 2.0%.  This has been a consistent pattern since the rate of inflation was first used in 1999 (replacing the index that was only based on rental costs).
The other big myth about using inflation is that the product (i.e the rental unit) is not new, and is in fact one year older. Apartment buildings were built at the costs of the day and those costs are not subject to inflation. When we go to a coffee shop or a car dealer, we are getting a new coffee or a new car and the price will reflect inflationary costs of a new product.  The price of a used car does not increase over time, it decreases.

Operating costs are less than 50% of rent (the Ministry used to have exact numbers) and so only half of the rent should be subject to inflation.  Combine that with declining property tax, and the annual guideline would be less than 1%. And it would have been for several years.

Lastly, the Government has been freezing costs. Many older tenants are on a fixed incomes, and generally wages have not kept pace. Yet, the guideline does not reflect the reality of lower income tenants.
Any guideline that gives you an increase whether you need it or not or deserve it or not and whether your customers can bear it or not is fundamentally unfair. Compounding the unfairness is the many ways that landlords can get even more. 

The Mike Harris Government bought the landlord lobby positions `hook line and sinker`, and the current Government after some minor tinkering continued it.

When vacancy de-control came in 18 years ago, with the promise of a competitive market from the landlord lobby, who would think we would still be looking at above guideline increases and the continued erosion of tenant affordability?
Yes, it is time for the government to act.  Tenants do not have powerful or effective groups like the Federation of Rental Housing Providers – but we are supposed to have a Government that protects the interest of Ontario residents.

Please change the channel and start doing something for tenants.

At another time, I will expand on those questions that are important to tenants.

Those are my submissions. I hope you will listen to tenant concerns like you apparently have to landlord concerns.

Dan McIntyre 


