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April 2008

Monthly Quality Assurance Conference Call

The first Quality Assurance Conference Call was held March 26, 2008, as part of the recommendations of the Veterans Service Center Manager (VSCM) Advisory Committee in response to declining rating benefit entitlement accuracy.   Based on participants’ feedback and the recommendations from the Advisory Committee, the Quality Assurance Call will be held on a recurring basis on the fourth Thursday of each month at 2:00 PM EST.  Advanced noticed will be sent each month to the VSCMs with the call-in information and the error narratives that will be discussed on the call.  If there are suggestions or special issues the VA Regional Offices would like discussed on any call, please forward these to the Quality Assurance mailbox at VAVBAWAS/CO/214B. 

Review for Return of VA Form 21-4140

We have reported a problem related to the VETSNET Work Item - 810 series - 631 Diary Due Date, reason 34, Review for Return of VA Form 21-4140, Employment Questionnaire. In these instances, Veterans in receipt of IU were mailed a VA Form 21- 4140 in February 2008 to verify their employment status. Follow-up diaries (800 series work-items) were generated in late March for those veterans who did not return their 21-4140.

Based on the information we have analyzed, we have concluded that veterans whose records were converted in January 2008 and were due to receive a 21-4140 in February, did not in fact receive a 21-4140. In these instances, do not take or propose any adverse action on associated running awards. Until the full scope of the issue is determined, we are unable to determine if this includes other awards or other diary types. Therefore, for any 631 diary type generated in the batch of March work items indicating non-response, do not take or propose any adverse action unless there is positive proof contained in the claims folder that the required letter was sent to the veteran or beneficiary. An RO copy of a letter is considered sufficient proof.

· Any write out/work item generated in March 2008 related to non-receipt of a 21-4140 on a case converted to VETSNET in January 2008- do not take or propose adverse action. 

· Any write out/work item generated in March 2008 related to non-receipt of any item sent to a veteran or beneficiary - do not take or propose any adverse action without positive evidence that the requested information was sent to the veteran. 

Please do not PCLR or PCAN any of these related work items. Once the full scope is known, the process will be rerun to ensure the letters are properly sent and follow -up diaries are generated. More information will be distributed as it becomes available. Please direct any questions to Brian Stephens.

Appeal Notification Requirements - Vazquez-Flores v. Peake
The April 2008 C&P Service Bulletin indicated we would provide clear guidance on addressing appealed issues as mandated by the Vazquez-Flores decision.  The proposed procedures, which are currently in concurrence, should be applied as needed throughout the process to appeals for increased evaluation.

When the diagnostic code (DC) criteria for a condition under appeal contains a specific test or measurement for a higher rating or cross-references another DC that contains a specific test or measurement for a higher rating, add that DC criteria, and any cross-referenced DC, as part of the appeal cure notice.  See Instructions on Adding DC Criteria to Appeal Cure Notices, below, for information on how to access and add DC criteria.

Notice of Disagreement 

After receipt of a Notice of Disagreement (NOD), simultaneously prepare the appeal process election letter and a separate appeal cure notice.  See below, Letter to Cure Pending Appeals for Increased Evaluation. If the DC criteria for a condition under appeal does not contain a specific test or measurement for a higher rating or cross-references another DC that contains a specific test of measurement for a higher rating, remove paragraph three from the Letter to Cure Pending Appeals for Increased Evaluation.  Include the enclosed VCAA Notice Response with the cure notice, which allows 30 days for response rather than the current 60 days.  The 30-day response period for the cure notice will run concurrently with the election letter response time.  

If the appellant elects the Decision Review Officer (DRO) process in the NOD, send the appeal cure notice and allow 30 days for a response.  

Statement of the Case

Prior to issuing a statement of the case (SOC), determine whether the appeal cure notice was previously provided.  If not, send the cure notice with the enclosed VCAA Notice Response.  Allow the appellant 30 days to respond to the cure notice.  After 30 days, if no evidence is submitted or the evidence submitted does not result in a grant, refer the appeal to the DRO or RVSR for issuance of the SOC.

Supplemental Statement of the Case

If additional evidence is received after the SOC and the appeal cure notice has not been previously provided, send the cure notice with the enclosed VCAA Notice Response.  Allow the appellant 30 days to respond to the cure notice.  Then, refer the appeal to the RVSR for the supplemental statement of the case (SSOC).

Certification to the Board of Veterans’ Appeals

If the claim is ready for certification to the Board of Veterans’ Appeals (BVA) and the cure notice is not of record, send the cure notice with the enclosed VCAA Notice Response.  Follow any corrective notice with readjudication in the form of an SSOC, even if no response is received (see Overton v. Nicholson and Mayfield v. Nicholson). If no response to this SSOC is received or if the response indicates no additional development is necessary, certify the appeal and transfer the folder to BVA.  If evidence is received after certification to BVA, follow the guidelines as set forth at M21-1MR, Part I, Chapter 5, Section F.  

Remands

The Appeals Management Center (AMC) typically receives and processes remands.  However, if an RO receives a remand, the RO must comply with the remand instructions.  

The VSR will perform any required additional development, including, as necessary, auto-texting the cure notice into a letter.  

INSTRUCTIONS FOR ADDING DIAGNOSTIC CODE CRITERIA TO APPEAL CURE NOTICES

RO personnel will access the most recent rating data from such sources as the C&P Master Record Rating Data Screen (M13) or a current rating decision to determine the diagnostic code under which the appellant is evaluated.  Then, use any appropriate web reference or computer application (e.g., the SOC/SSOC computer application or 38 CFR Part IV Rating Schedule at http://vbaw.vba.va.gov/bl/21/publicat/Regs/Part4/index.htm) in order to find the criteria for that DC.  If those criteria require a specific test or measurement for an increased evaluation, or if the DC contains a reference to another diagnostic code that also contains a specific test or measurement for an increased evaluation, paste the DC(s) (including any cross-referenced DC).  If more than one disability is cited, list the conditions and make sure that the conditions clearly correspond to their DC criteria.

LETTER TO CURE PENDING APPEALS FOR INCREASED EVALUATION

The U.S. Court of Appeals for Veterans Claims (CAVC) issued a decision in Vazquez-Flores v. Peake (2008).  This decision requires that VA provide, in addition to the notice we previously sent you, further information about the evidence VA needs to make a decision on your disability compensation claim.  

How VA Determines the Disability Rating

When we find disabilities to be service connected, we assign a disability rating.  That rating can be changed if your condition changes.  Depending on the disability involved, we will assign a rating from 0 percent to as much as 100 percent.  VA uses a schedule for evaluating disabilities that is published as title 38 Code of Federal Regulations, Part 4.  Under certain circumstances, a disability rating may be assigned based on the result of a specific test or measurement.  In rare cases, we can assign a disability level other than the levels found in the schedule for a specific condition if your impairment is not adequately covered by the schedule.  

The diagnostic criteria under which the extent of impairment caused by your disability is determined contains specific tests or measurements necessary to evaluate your disability.  According to the rating schedule, we consider the following criteria when evaluating your disability(ies):  [Insert here the appealed condition and the diagnostic criteria for an increased evaluation.  See instructions on locating and inserting these criteria.  If no tests, measurements, or other diagnostic codes are used in evaluating this disability, delete this entire paragraph.]

We consider evidence of the following in determining the disability evaluation:

· Nature and symptoms of the condition;
· Severity and duration of the symptoms; 

· Impact of the condition and symptoms on employment and daily life; and

· Specific test or measurement results, such as pulmonary function tests for certain respiratory ailments, treadmill exercise tests for certain types of heart disease, audiometric tests for hearing loss, optometric tests for visual loss, and range of motion tests for some joint or muscle conditions.  

Examples of evidence that you should tell us about or give to us that may affect how we assign a disability evaluation include the following:

· Information about on-going treatment records, including VA or other Federal treatment records, you have not previously told us about;  

· Recent Social Security determinations;

· Statements from employers as to job performance, lost time, or other information regarding how your condition(s) affect your ability to work; 

· Statements discussing your disability symptoms from people who have witnessed how they affect you; or

· Any other evidence showing an increase in the disability or exceptional circumstances relating to the disability.  

You should tell us about or give us this evidence within 30-days from the date of this letter.  If you do not have any additional evidence to submit, you may expedite a decision on your appeal by completing and returning the VCAA Notice Response enclosed with this letter.  However, you are not required to return this document
VCAA NOTICE RESPONSE

We provided you a notice about the evidence and information VA needs to support your claim for benefits.  At this time, you may choose to indicate whether you intend to submit additional information or evidence you know about that would help support your claim.

Your signed response will let us know whether to decide your claim without waiting 30 days, or whether we should give you the full 30 days to provide us with information or evidence before deciding your claim.

Your signature on this response will not affect: 

· Whether or not you are entitled to VA benefits;

· The amount of benefits to which you may be entitled;

· The assistance VA will provide you in obtaining evidence to support your claim;

· The date any benefits will begin if your claim is granted.  

RESPONSE

I elect one of the following: (Whichever box you check, you have one year from the date of the notice to give VA any other information or evidence you think will support your claim.)

( I have enclosed all the remaining information or evidence that will support my claim, or I have no other information or evidence to give VA to support my claim.  Please decide my claim as soon as possible.

( I will send more information or evidence to VA to support my claim.  VA will wait the full 30 days from the date of the letter sent with this notice response before deciding my claim.
	Claimant/Representative Signature
	
	Date
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