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SUBJ:  Public Law 107-103, Veterans Education and Benefits Expansion Act of 2001


There are a number of changes in this new law that impact veterans’ benefits programs.  This letter identifies these changes and gives initial processing guidance.


Section 201—Presumptions Based on Herbicide Exposure in Vietnam (Amends 38 U.S.C. § 1116)


This section eliminates the requirement that respiratory cancer (cancers of the lung, bronchus, larynx, trachea) become manifest within 30 years of the veteran’s departure from Vietnam to qualify for the presumption of service connection based on exposure to herbicides such as Agent Orange.  Effective Date: January 1, 2002.  Title 38 CFR § 3.114 (liberalizing law) governs the effective date of entitlement in these cases.





This section also expands the presumption of exposure to herbicides to include all Vietnam veterans, not just those who have a disease on the presumptive list in 38 U.S.C. § 1116(a)(2) and 38 CFR § 3.309(e).  


Effective Date: December 27, 2001.  Title 38 CFR § 3.114 (liberalizing law) governs the effective date of entitlement in these cases.





In addition, this section adds Type 2 diabetes mellitus to the presumptive list in 38 U.S.C. § 1116(a)(2).  (This disease had previously been added to VA's list in 38 CFR § 3.309(e).)


Section 202—Gulf War Veterans’ Chronic Disabilities (Amends 38 U.S.C. § 1117)


This section expands the definition of “qualifying chronic disability” (for service connection) to include not only: 





(1) a disability resulting from an undiagnosed illness as stated in prior law; but also





(2) a medically unexplained chronic multi-symptom illness (such as chronic fatigue syndrome, fibromyalgia, and irritable bowel syndrome) that is defined by a cluster of signs or symptoms; and





 


(3) any diagnosed illness that the Secretary determines in regulations warrants a presumption of service-connection.





“Qualifying chronic disability” includes one or any combination of these 3 types of illnesses.





This section also extends the period in which the VA may determine that a presumption of service connection should be established for a disability occurring in Gulf War veterans, to September 30, 2011.  (Through a regulation change published in November 2001, VA had extended the period (to December 31, 2006) in which an undiagnosed illness must manifest to a degree of 10 percent or more.)  Effective Date: March 1, 2002.  Title 38 CFR § 3.114 (liberalizing law) governs the effective date of entitlement in these cases.





Section 203—Protection of Service-Connected Status for Gulf War Veterans Participating in Medical Research (Amends 38 U.S.C. § 1117)





This section gives the Secretary of Veterans Affairs authority to protect service- connected status granted under 38 U.S.C. § 1117 or 1118 for Gulf War veterans participating in VA-sponsored medical research study.  It states that when the Secretary determines that protection is necessary to carry out the study, he may order that such service-connected status be protected for all veterans participating in the study.  VA will publish a list of studies for which this protection applies.  Effective Date: the authority may be used by the Secretary with respect to any medical research project of the Department of Veterans Affairs, whether commenced before, on, or after the date of this amendment (December 27, 2001).


Section 204—Repeal of Limitation of Benefits for Incompetent Institutionalized Veterans (Amends 38 U.S.C. § 5503)


This section eliminates the withholding of benefits for incompetent, hospitalized veterans without dependents.  More information on review of benefits currently in withholding status under the old estate limitation will be provided in a future Fast Letter.  


Effective Date: December 27, 2001.  There is no need for an affected veteran to file a claim to end the VA withholding.


Section 206—Presumption of Permanent and Total Disability for Veterans Applying for Nonservice-Connected Pension—Nursing Home Patients and SSA Disabled (Amends 38 U.S.C. § 1502)


This section requires VA to presume that a veteran is permanently and totally disabled if the veteran is:





a patient in a nursing home for long-term care due to disability;





determined to be disabled for purposes of Social Security Administration benefits;





unemployable as a result of disability reasonably certain to continue throughout the life of the person; or


 


suffering from either a permanent disability which would render it impossible for the average person to follow a substantially gainful occupation, or any disease or disorder that the Secretary determines justifies a finding that the person is permanently and totally disabled.





Effective Date: September 17, 2001.  Title 38 CFR § 3.114 (liberalizing law) governs the effective date of entitlement in these cases.








Section 207—Elimination of Permanent and Total Disability Requirement for Nonservice-Connected Pension Applicants Who Are Age 65 or Over (Adds a New 38 U.S.C. § 1513)





This section states that a veteran who is age 65 or over and meets the military service and income/net worth requirements for nonservice-connected pension is eligible as if the veteran were determined to be permanently and totally disabled.  Effective Date: September 17, 2001.  Title 38 CFR § 3.114 (liberalizing law) governs the effective date of entitlement in these cases.





Section 304(Improvement of Veterans Outreach Programs (amends 38 U.S. Code 


§ 7722)





This section requires VA to furnish benefit and health care services information to all veterans or dependents when they first apply for any VA benefit.  The C&P Service staff is reviewing this requirement and will be working with other VBA programs and with VHA and NCA to develop an implementation strategy.  Field stations will be informed as procedures are finalized. 


Effective Date: December 27, 2001.





Section 501—Increase in Burial Benefits (Amends 38 U.S.C. §§ 2307 and 2303)





This section increases the amount of burial benefits if the veteran's death is service-connected, from $1,500 to $2,000.  


Effective Date: applies to cases in which the death occurred on or after September 11, 2001.





This section also increases the amount of plot allowance from $150 to $300.  Effective Date: applies to cases in which the death occurred on or after   December 1, 2001.





We will issue instructions for how to process cases where the burial benefits have already been paid at the prior amount and an additional amount is now payable under this section.





Section 502—Government Markers for Marked Graves at Private Cemeteries (Amends 38 U.S.C. § 2306)





This section requires VA to provide, upon request, government markers for marked graves at private cemeteries if the veterans were eligible for burial in a national cemetery or entitled to military retired pay under chapter 67 of title 10 U.S.C. (or would have been entitled if they had been over 60 years old).  


Effective Date: applies to cases in which the death occurred on or after December 27, 2001. 





The authority to furnish a marker under this section expires on December 31, 2006.





Section 503—Increase in Amount of Assistance for Automobile for Certain Disabled Veterans (Amends 38 U.S.C. § 3902)





This section increases the amount payable by VA for an automobile or other conveyance for certain disabled veterans, from the prior amount of  $8,000 to $9,000.  This applies to veterans with service-connected loss or permanent loss of use of one or both hands or feet, or with permanent impairment of vision of both eyes to a certain degree specified in 38 CFR § 3.808.  


Effective Date: December 27, 2001.





Section 504—Extension of Limitation on Pension for Certain Recipients of Medicaid-Covered Nursing Home Care (Amends 38 U.S.C. § 5503)





This section extends the $90 limitation on pension for certain recipients of Medicaid-covered nursing home care to September 30, 2011.





Section 505—Prohibition on Certain Benefits to Fugitive Felons (Adds a New 38 U.S.C. § 5313B)





This section prohibits the payment of benefits to veterans while they are fugitive felons or their dependents while the veteran is a fugitive felon.  For purposes of this section, “fugitive felon” means a person who is a fugitive by reason of:





fleeing to avoid prosecution, or custody or confinement after conviction, for an offense, or an attempt to commit an offense, which is a felony under the laws of the place from which the person flees; or





violating a condition of probation or parole imposed for commission of a felony under Federal or State law.





The term “felony” includes a high misdemeanor under the laws of a State which characterizes as high misdemeanors offenses that would be felony offenses under Federal law.  The term “dependent” means a spouse, surviving spouse, child, or dependent parent of a veteran.





This prohibition applies to compensation, dependency and indemnity compensation, pension, medical care, life insurance, vocational rehabilitation, or education benefits.  This section also requires VA to furnish to any Federal, State, or local law enforcement official, upon the written request of such official, the most current address maintained by the Secretary of a person who is eligible for such a benefit if such official:





provides to the Secretary such information as the Secretary may require to fully identify the person;





identifies the person as being a fugitive felon; and





certifies to the Secretary that apprehending such person is within the official duties of such official.





This section also requires VA to enter into memoranda of understanding with Federal law enforcement agencies, and allows VA to enter into agreements with State and local law enforcement agencies, for purposes of furnishing addresses to such agencies as indicated above.





We plan to obtain the names of veterans to whom this law may apply and notify each Veterans Service Center as soon as possible.





Effective Date: December 27, 2001.  (Although the effective date of termination of benefits under this change in law will be December 27, 2001, pursuant to 38 CFR § 3.103(b), you must still provide due process notice before terminating benefits.)





Section 505—Limitation on Payment of Compensation for Veterans Remaining Incarcerated Since October 7, 1980 (Amends 38 U.S.C. § 5313)





This section states that the current limitations on payment of compensation benefits to incarcerated veterans (contained in 38 U.S.C. § 5313) will now apply to any veteran who is entitled to compensation and who:





on October 7, 1980, was incarcerated in a Federal, State, or local penal institution for a felony committed before that date; and





remains so incarcerated for conviction of that felony as of the date of the enactment of this Act.





This legislative amendment does not apply to persons receiving dependency and indemnity compensation.





We plan to obtain the names of veterans to whom this law may apply and notify each Veterans Service Center as soon as possible.





Effective Date: this section will apply to the payment of compensation for the month April 2002 onward.  In accordance with 38 CFR § 3.103(b), you still must provide due process notice before terminating benefits.


Implementation of These Statutory Changes


It is not necessary to wait for changes in the regulations to be completed to apply these provisions of Pub. L. 107-103.  They should be put into effect immediately.





Questions?





Questions regarding these changes should be submitted to the Q&A mailbox at VAVBAWAS/CO/21Q&A by the station Question Coordinator.  (Fast Letter 02-04.)





This letter will be rescinded January 17, 2004   December 21, 2011.











	/s/


	Ronald J. Henke, Director


	Compensation and Pension Service
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