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J U D G M E N T
DEPUTY DISTRICT JUDGE CORSCADDEN:

1 I have given this matter some thought and I would like to outline the following rationale. This is a detailed assessment hearing concerning a road traffic accident that occurred on 30th June 2010. We are now considering if the Claimant is entitled to more than the appropriate fixed portal costs.

2 In relation to this case there were some negotiations between the parties which did not come to a satisfactory conclusion for the Claimant and so proceedings were issued in Northampton County Court in May 2013. As I understand it, the claim was settled by the making of a Part 36 offer by the Claimant on 29th August 2013 for General Damages in the sum of £1,250. That was accepted. The Defendant also accepted the Claimant’s Part 36 offer to settle Special Damages in the sum of £693. It is agreed by both parties that the Claimant did not use the portal protocol for low value personal injury road traffic accidents. The Defendants say as a result that the Claimant should be entitled only to those costs that would have been payable under the protocol had it been used.

3 What we know in relation to this case is that there was no Judgment as referred to in C.P.R. 45.24 as a matter which concluded by the offer of and acceptance of Part 36 offers. In addition, we also know that the Claimant says that the Claimant had attempted to negotiate but the Defendant refused all such attempts and, therefore, it was reasonable not to use the portal and the case would immediately have fallen out of the portal. In addition, it is said by the Claimant that the parties had contracted out of the portal when they settled this case under Part 36. It is also said by the Claimant that, if the Defendant had wanted a different costs arrangement than reasonable costs, he should have made a Calderbank offer setting out the costs terms and not simply a Part 36 offer. Further, the Claimant says that C.P.R. 45.24C should have a test of reasonableness applied to it. Also, the Claimant says that C.P.R. 45.24 says that the court may, not must, order the Defendant to pay no more than the fixed costs and, therefore, that the court has a discretion. And, finally, the Claimant says that the Defendant should have told the Claimant to put the case into the portal scheme before proceedings were issued. I intend to deal with the points that have been made by the Clamant in the following terms.
4 In my judgment, there is clearly a settlement here. It would be wrong, in my Judgment, to construe that C.P.R. 45.24(2) should not apply because I consider the word “judgment” extends to include a settlement of the sort reached here. There was a deemed order here as per C.P.R. 44.9. 
5 Regarding the second point made by the Claimant, the Claimant says the case was bound to fall out of the portal scheme and, therefore, there is no point in using the portal. I disagree with that. In my view, proceedings should have been issued in the normal manner under the portal scheme because this case fell within the type of road traffic accident cases that should use the portal and if, as a result of what followed after proceedings were issued, the case then had to come out of the portal then, in my judgment, so be it. The claim ought to have been submitted.

6 Next, that the parties had contracted out of the portal and also in relation to the question of the Calderbank suggestion.. In my judgment, the parties had not contracted out of the use of the portal. The portal had not been mentioned, so far as I am aware, in any correspondence. The Claimant should have known before proceedings commenced that this case fell to be dealt with under the portal scheme; they chose not to use it.

7 Next, that the Defendant should have used a Calderbank offer rather than Part 36 if they wanted to dispute costs entitlement. The fact was that Part 36 correspondence in this case allowed for reasonable costs. If the costs cannot be agreed then it is for the court to decide what the costs should be, and that is entirely the process that is now underway. In addition, the suggestion that C.P.R. 45.24C should include an implied test of reasonableness. In my judgment, there is nothing to suggest this is the case and the rule can be compared with C.P.R. 45.24B where reasonableness is specifically referred to.

8 Next, that the court may order the Defendant to pay more costs than fixed costs. Here, under C.P.R. 45.24C the Claimant did not enter into the protocol and in my judgment reasonableness is not an issue. The Claimant should have used the protocol scheme but chose not to and the sanction for non-compliance with the R.T.A. protocol in those circumstances is a restriction on costs.

9 Next, the point is made that the Defendant should have told the Claimant to use the protocol. In my judgment, whether or not the protocol is used is entirely a matter for the Claimant, it is not a matter for the Defendant to tell the Claimant how to conduct their litigation. In those circumstances, it is my judgment that this case should have been one that went under the protocol, and in those circumstances only the appropriate protocol costs should be paid by the Defendant, and I would ask the parties to work that out between them. 
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