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JUDGMENT

1. THE JUDGE:  In March 2010, by CPR update 52, the pre-action Protocol for Low Value Personal Injury Claims in Road Traffic Accidents came into existence to apply to claims, of which this is one, for damages including for personal injury arising from road traffic accidents after 30th April 2010.  The Protocol envisages disposal of claims in three stages; stage one and stage two are regulated by the Protocol itself which is designed to promote exchange of information and then negotiation leading to settlement of all or otherwise some issues, and stage three controls the disposal of claims by the court if settlement is not reached at stages one and two.  Stage three is regulated by the freestanding Practice Direction 8B.  This appeal is one of, if not the first appeal, in a stage three case.  It raises a question of wide and far reaching importance which may affect every stage three claim, but does so in the context of a factual history about which there is no real dispute in this case.  
2. The road traffic accident the subject of this claim occurred on 25th May 2010 in which the claimant suffered personal injury and as a result of which she also suffered financial loss.  Stage one was initiated correctly by service of the claims notification form in proper form, dated 2nd June 2010.  I am told it asserted that no alternative vehicle was required by the claimant or had been provided to her, suggesting, therefore, that no claim for financial loss in that regard was going to be made.  Breach of duty was confirmed by the defendant’s insurers on 15th June 2010.  On 22nd July 2010 the claimant’s solicitors submitted what is called the stage two settlement pack.  Except for one point of principle, which I address later, there is no dispute that it was in proper form, the exception being that it included a letter from the claimant dated 19th July 2010 addressed “To whom it may concern”, which letter is to be found at page 48 of the appeal bundle.  It set out the effects of the injuries on her and on her day to day life.  That is a highly contentious document to which I return later, but I observe that otherwise there is no dispute that the stage two pack was, if I can use that phrase, Protocol compliant.
3. It included claims for financial loss, all of which were subsequently settled by negotiation and agreement, one at the sum claimed, the others at reduced sums that came to be agreed between the parties.  It is, in my judgment, noteworthy, however, that those claims included a claim for hire charges for an alternative vehicle, despite the claims notification form having confirmed that one was not necessary, which claim was, by agreement, largely met.  Thus, I observe, stage two was accepted by the defendant’s insurers in this case as permitting both the raising of new claims and the submission of new evidence in support thereof, even though not the subject of stage one notification and disclosure.  Moreover there is nothing in the Protocol provisions (the relevant one being Section 7) that prohibits the introduction of such material.  How it is done is regulated by paragraphs 7.43 and 7.44 of the Protocol, which are not expressed to be by way of exception to a general prohibition on the introduction of such material.  
4. Stage two requires a claimant offer to settle, which was made in this case, and it was responded to by the defendant on 9th August 2010 by way of counter-offer, which process led to the agreement of all heads of claim except general damages for pain and suffering and loss of amenity, which remained the outstanding issue.  So that that head of claim could be addressed and evidenced the claimant had in fact instructed Dr Baskett to provide a report.  He examined the claimant on 8th July 2010 and reported on a Protocol pro forma called a “Medical Report Form” dated 9th July 2010, the day after his examination and which is to be found between pages 38 and 47 of the appeal bundle, which report forms part of the stage two pack to which I have referred.  
5. I make these observations about that aspect of this case.  Firstly, not only does the pro forma medical report form permit at Section B a description of the ongoing symptoms and the effect of the injury and a description of the present position as reported by the claimant, which is clearly seen in the questions asked in Section B between pages 2 and 3 of the form and which are set out in this appeal bundle between pages 39 and 40, but Section C also specifically asks:
“Set out the claimant’s current situation at work … including any practical difficulties, symptoms and/or restrictions.”  
Later on the same page in the same section the form asks:

“Please state the impact on other activities such as hobbies, recreations, housework, gardening, travelling, holidays, shopping, sex life.”  
I am far from satisfied that those questions were asked in this case given that eleven days after examination the letter to which I have referred at page 48 provides detail on all of those aspects, as to which the medical report form is silent.  
6. Secondly, the Protocol specifically provides at paragraph 7.2:
“The claimant must check the factual accuracy of any medical report before it is sent to the defendant.  There will be no further opportunity for the claimant to challenge the factual accuracy of the medical report after it has been sent to the defendant.”  
No “further” attempt implies to me that an attempt is permissible, hence the letter.  Equally clearly, however, it was not directed by the claimant’s solicitors back to the doctor.  That is, the letter was not directed by the claimant’s solicitors back to the doctor to complete his task and amend the report before it was served; in my judgment, it should have been.  Instead the claimant’s solicitors elected to serve it and embark on stage two and then stage three, deploying at each stage the side letter to which I have referred.  In my judgment that was premature, avoidable, the cause of the problems which we now face, and was a problem of the claimant’s advisers’ making.  
7. Thirdly, the letter is not supported by a discrete statement of truth.  
8. Fourthly, though served at stage two and re-served at stage three as part of the Part 8 proceedings that were subsequently issued, to which I am about to refer, its contents were not copied into or summarised in the stage three court proceedings pack, even though there is a space-limited box on the portal form into which such comments could have been either placed or summarised.  Instead, in that box, the claimant’s advisers simply wrote, as appears at page 37 of the appeal bundle under the heading, “Comments” by reference to general damages the following words, “As per medical report and letter attached”.
9. Fifthly, there is no dispute before me that if either the claimant had sought of the doctor an amended report or if comments had been inserted or summarised into the “Comments” box, in either case to the effect of the five points raised by the claimant in the letter, the events leading to this appeal would not have occurred.
10. Sixthly, stage two envisages that further evidence may be necessary.  The Protocol at paragraphs 7.4 to 7.6 deals with this specifically in relation to medical reports.  Dr Baskett in his report as submitted at stage two in fact said this, and I quote from appeal bundle page 44:
“Taking into consideration the injuries sustained at the time of the accident and the intensity and progression to date I would hope that Mrs Lamb will make a gradual and complete recovery with no permanent disability.  The prognosis, however, remains guarded at this stage as soft tissue injuries of this nature are extremely unpredictable in their eventual outcome.  I would, therefore, wish to avoid a definitive and dogmatic final prognosis at this time.  Mrs Lamb has had symptoms for six weeks since the accident occurred.  Taking this into consideration I would anticipate that Mrs Lamb would require nine to twelve months from the date of consultation (8th July 2010) to make the expected recovery to her neck.  If Mrs Lamb does not recover in accordance with my prognosis I would recommend re-examination by a consultant orthopaedic surgeon.”  
That was from his perspective as he records at paragraph 6 of being a general medical practitioner as opposed to a consultant orthopaedic surgeon himself.  
11. This again indicates to my mind prematurity either in initiating stage two or progressing to stage three, and indeed the Protocol envisages that that may be the case because it provides at paragraph 7.7 that:

“Where subsequent medical reports need to be obtained the parties should agree to stay the process in this Protocol for a suitable period.”  
That was neither done nor sought in this case.  Instead, there being disagreement as to damages for pain and suffering and loss of amenity, the claimant initiated stage three court proceedings.  This is all now done electronically through the so-called portal.  The procedure is to be found in CPR Part 8, Practice Direction 8B which regulates how this is done.  First, the claimant sent the defendant the court proceedings pack parts A and B, which the claimant’s advisers did on 1st September 2010, and then on 17th September 2010 that was followed up by the Part 8 claim form which is to be found at pages 34 to 35 in the appeal bundle.  It is a short document recognising and acknowledging simply that these are proceedings under the Protocol to which I have made reference.  It confirms, therefore, at paragraph 1 that it was a claim for personal injuries arising out of a road traffic accident on the date in question, therefore satisfying the requirement that it was after the coming into effect of the Protocol.  It records that the claim has proceeded through the Pre Action Protocol.  It records that liability was admitted by the defendant.  It records that the court proceedings packs part A and B were electronically submitted on the date to which I have referred, and that there was a failure to reach agreement as to general damages, and it makes a claim limited to £5,000 but with a personal injury element for pain and suffering and loss of amenity exceeding £1,000 and that is it.  

12. The procedure, as I have said, is then regulated by Practice Direction 8B and I should, for the sake of completeness, draw attention to the following provisions in that Practice Direction.  Paragraph 1.1 of the Practice Direction sets out the procedure as being for claims where the parties have followed the Pre Action Protocol to which I have referred and are unable to agree the amount of damages payable at the end of stage two, and paragraph 1.2 records: 
“A claim under this Practice Direction must be started in a county court and will normally be heard by a district judge.”  
At paragraph 2.1 certain modifications of Part 8 of the Civil Procedure Rules are made,  2.1 recording: 
“The claim is made under the Part 8 procedure as modified by this Practice Direction and subject to paragraph 2.2.”  
Paragraph 2.2, so far as is material to this appeal, declares that the Civil Procedure Rules, Rule 8.5, dealing with the filing and serving of witness evidence, and 8.6, dealing with evidence generally, do not apply to claims under this Practice Direction.  
13. Paragraph 4.1 then continues:

“The court may at any stage order a claim that has been started under Part 7 to continue under the Part 8 procedure as modified by this Practice Direction.”  
There are in fact proceedings elsewhere in the Practice Direction for the reverse, namely the power of the court to direct that claims started under this Part 8 procedure continue as a Part 7 claim.  

14. At paragraph 6.1 under the heading, “Filing and serving written evidence” the following provision appears:

“The claimant must file with the claim form;

(1) the Court Proceedings Pack (Part A) Form;
(2) the Court Proceedings Pack (Part B) Form (the claimant and defendant’s final offers) in a sealed envelope… [I omit certain words that are not material to this appeal and continue[;
(3) copies of medical reports;
(4) evidence of special damages;
(5) evidence of disbursements (for example the cost of any medical report) in accordance with rule 45.30(2); and
(6) any notice of funding.”  
I note in passing but of importance, in my judgment, that the word “only” or a word like it does not appear to qualify the words “must file” in that provision. 
15. Paragraph 6.2 continues:

“The filing of the claim form and documents set out in paragraph 6.1 represent the start of stage 3 for the purposes of fixed costs.”  
Paragraph 6.3 reads:

“Subject to paragraph 6.5, the claimant must only file those documents in paragraph 6.1 where they have already been sent to the defendant under the RTA Protocol.”  
Again, in passing I observe and notice that this time the provision does include the word “only”.  Does this mean that the claimant is permitted to rely on paragraph 6.1 documents only if they have been served on the defendant previously under the Protocol, or does it mean that the claimant is only permitted to rely on Part 6.1 documents and no others?  That is the question raised in this appeal.  

16. Paragraph 6.4 raises the same question of interpretation when it provides:

“The claimant’s evidence as set out in paragraph 6.1 must be served on the defendant with the claim form.”  
I omit the balance of paragraph 6 as not being relevant to this particular case and continue by drawing attention to paragraph 7 which, so far as is material, provides as follows, 7.1:

“The parties may not rely upon evidence unless;
(1) it has been served in accordance with paragraph 6.4;” 
I omit subparagraph (2) because that deals with documents or evidence filed and served by defendants and, therefore, does not arise in this case, and the Rule continues: 
“(3) (where the court considers that it cannot properly determine the claim without it) the court orders otherwise and gives directions.”  
17. 7.2 then continues: 
“Where the court considers that;
(1) further evidence must be provided by any party; and
(2) the claim is not suitable to continue under the Stage 3 Procedure the court will order that the claim will continue under Part 7, allocate the claim to a track and give directions.”  
So it is by paragraph 7.1(3) and indeed 7.2 the court might consider itself unable to determine the claim, in which case it takes the proceedings out of stage three, declares that they continue as a Part 7 claim in the ordinary way, allocates to track and gives directions.  I digress to observe that, although the court may do this of its own motion, it can and I suggest usually will do only because one or other or possibly both of the parties have invited it to do so.  

18. The Practice Direction continues, so far as is material, at paragraph 9, which provides as follows: 
“9.1  Where the defendant opposes the claim because the claimant has;
(1) not followed the procedure set out in the RTA Protocol; or

(2) filed and served additional or new evidence with the claim form that had not been provided under the RTA Protocol
the court will dismiss the claim and the claimant may start proceedings under Part 7.”  
Although not part of the Rule the narrative within the Rule as opposed to the editorial note in The White Book continues in parentheses: 
“(Rule 45.36 sets out the costs consequences of failing to comply with the RTA Protocol).”  
19. Two points arise.  Firstly, this is not what happened here.  Neither has the defendant alleged that the claimant is in breach of the RTA Protocol as such, nor is reliance now placed on material not previously provided under the Protocol because the claimant’s letter was served in this case at stage two within the Protocol.  Secondly, paragraph 9.1 recognises and acknowledges that invocation of the Protocol and the Part 8 procedure is not a bar to commencing what I would call a normal Part 7 claim, subject only to defences such as limitation or abuse of process, if those defences are available.  
20. Finally, on the wording of the Protocol and the Practice Direction it is noteworthy that nowhere is it declared or specified that claimants are entitled to rely and rely only on the documentation specifically identified and no other documentation.  Had such a prohibition been intended I would have expected that to have been specified in one or other or both of these documents.  Indeed it seems to me that in at least two senses there is recognition of an entitlement to file and rely on new material.  Firstly, new claims not included in the claims notification form may be added and documented at the stage two stage, as in fact occurred here in relation to hire charges.  Secondly, if there was a strict prohibition, the power to dismiss in the event of filing or serving of additional or new evidence, provided for in paragraph 9.1(2) of PD8, would be otiose. 
21. What happened in this case is that the stage three claim came before District Judge Doyle in the Birkenhead County Court on paper on 12th October 2010 and she ordered that the claim be struck out for non-compliance with CPR Part 8, Practice Direction 8B, paragraph 6.1.  The order did not particularise the non-compliance but the parties agree the claimant’s assertion that the non-compliance is and only is the addition of the claimant’s side letter because it is not in the list of documents at paragraph 6.1 of the Practice Direction.  There is in fact no other basis for the order that District Judge Doyle made.  Her order reads: 
“The claim be struck out pursuant to CPR 3.4.2(c) as the claimant has failed to comply with CPR PD 8B, 6.1.”  
It reads in those terms because there is no other available power to strike out, except under CPR 3.4.2(c), because the only other power to strike out under the Protocol is that contained in paragraph 9.1, which does not arise for the reasons that I have already explained on the facts of this particular case.
22. Being an order made on paper the claimant had the right to seek an oral hearing, which she did, and indeed she made an application to reinstate and filed evidence in support.  That application came before District Judge O’Neill on 30th November 2010.  In my judgment, it is noteworthy that Mr Lawson, who appeared for the defendant then but did not appear for the defendant yesterday when the matter was argued before me or today for the purposes of my judgment, is recorded in the transcript of proceedings to have said this to the district judge: 
“The application in relation to the strike out for breach of Practice Direction 8B, 6.1 must, the defendant says, succeed on the basis of the claimant’s evidence because the letter or the letters were disclosed in the stage two form and, therefore, there has been no breach, i.e. no new evidence has snuck into the stage three proceedings.”  
Therefore, the stance adopted by the defendant was not to resist the application to reinstate.  District Judge O’Neill disagreed and he held in the following terms, as appears from the transcript of his judgment which runs from pages 30 to 33 in the appeal bundle but the material passages are at the end of paragraph 11 through to paragraph 13 where he says as follows: 
“However, there is in 6.1 no provision for, in my judgment, anything more than those items set out at 6.1(3) to (6).  When one looks at that provision, 6.1, coupled with 2.2(3), in my judgment the position here is very clear, that only those matters that are specifically provided for in the Rules can be relied upon and can be used.  
12.  There is here no provision for filing of a witness statement.  In any event this is not a witness statement with a statement of truth, it is simply a letter from the claimant without a statement of truth attached to it and, likewise, the questionnaire in respect of the hire does not appear to have a statement of truth annexed to it and there is no provision for that as well.  
13.  In my judgment the procedure has not been properly followed in accordance with the new Protocol and accordingly, notwithstanding the defendant’s agreement to the matter being reinstated, I am not satisfied that the matter has been properly issued in accordance with the Rules and the matter should, therefore, be…  
I think there is an error in the transcript that has not been corrected because the text actually reads, “…the matter should, therefore, be ns remain struck out”.  I think that means that, “…the matter should, therefore, remain struck out”.  He continues:

“I hear what Mr Lawson says about these matters being for another day but nonetheless this is something that should be considered at this stage because the claimant has issued with a letter and that matter falls to be considered now rather than at a later stage, and the court applying its case management powers under Part 3, which it should do, has, in my judgment quite correctly, taken the view that there is no provision for this in accordance with the Rules and the claim should, therefore, be struck out.  That does not affect the claimant in terms of pursuing her remedy because she has clearly, under 9.1 where the claim is dismissed, the right to start proceedings under Part 7.  For those reasons, therefore, the application is refused.”  
So, as I have indicated, he dismissed the application to reinstate and this is an appeal against his order.
23. Miss Watters, who appears for the claimant and did so below, submits in a short and attractive submission that this decision was wrong because, firstly, it misinterprets Practice Direction 8, paragraph 6.1 into which the word “only” should not be implied.  Secondly, even if the district judge was not wrong, he chose the wrong sanction because either, firstly, pursuant to PD 8, paragraph 7.1 he should have excluded the letter but continued with the stage three process, or, secondly, either under PD 8, paragraph 7.2 or 9.1 he should have taken the claim out of stage three and directed it to proceed as a Part 7 claim.  In an equally short and attractive submission Mr Frieze for the defendant submits that the interpretation of PD 8, paragraph 6.1 was correct, as was the consequential order, because, he submits, PD 8, paragraph 2.2 excludes CPR Parts 8.5 and 8.6 from the stage three procedure, Part 8.5 being the prohibition on claimants in Part 8 cases from relying on any witness evidence not filed with the claim form, and Part 8.6 prohibiting reliance on written evidence at the hearing unless it has been served under 8.5 or with court permission, but, incidentally, also permitting the court to allow oral evidence.  He submits in particular that the exclusion of Part 8.6 would be otiose if the construction of PD 8, Part 6.1 contended for by Miss Watters was correct.  
24. I have come to the conclusion that Mr Frieze’s construction of PD 8, paragraph 2.2 and its effect as regards CPR Parts 8.5 and 8.6 is wrong for these reasons.  Part 8.5 must be excluded because claimants cannot rely on any material in stage three that has not already been served in stage two, which would be undermined if CPR Part 8.5 permitted the filing and service of new material with the claim form.  That does not, in my judgment, mean that the claimant cannot rely on written evidence (those are the words in CPR Part 8.5) which in effect is the submission that Mr Frieze is making.  It only prohibits reliance on evidence that was not included at stage two.  For the same reason exclusion of CPR Part 8.6 is required because without that exclusion Part 8.6 would permit a claimant to introduce, with court permission, evidence not served with the claim form and/or to give oral evidence, neither of which are either permitted or envisaged in the stage three procedure.  These exclusions, therefore, do not, in my judgment, aid the proper construction of PD 8, paragraph 6.1 or 6.3 or 6.4 but are self-evidently excluded for the purpose of making sense of the Part 8 procedure in these low value road traffic claims.  
25. However, that ruling is not sufficient to dispose of this appeal because, of course, the question that I posed earlier in this judgment is still begged.  It is material, in my judgment, however, to add the following observations which are relevant.  Firstly, subject only to defences such as limitation or abuse of process, there is nothing substantively to prevent this or similar claims struck out upon the grounds now contended for resulting in claimants instituting fresh Part 7 proceedings and filing written evidence in it as long as either it is in the form of a compliant witness statement or it is in the form of a fuller medical report addressing the issues raised.  In other words there seems to me to be no bar, even if the claimant is struck out in this appeal, from instituting Part 7 proceedings afresh to pursue her claim for damages for personal injury.  
26. Secondly, where the need to do so arises precisely because the claimant’s advisers have not ensured that the medical evidence is complete, correct and adequate to reflect the claimant’s instructions or because the “Comment” box on the portal form supported by the electronic statement of truth has not been used, the court in the Part 7 proceedings that might ensue may penalise the claimant by restricting the claimant to recover Protocol and stage three fixed costs only pursuant to CPR Part 45.36.  
27. Thirdly, where the relevant additional material is not “new” but has been disclosed in stage two the only prejudice likely to be suffered by the defendant is the extra cost of Part 7 proceedings as compared to Protocol and stage three fixed costs, and precisely because that prejudice is provided for in CPR Part 45.36 it is difficult to see, in what are otherwise liability admitted cases, that the starting of Part 7 proceedings would be an abuse of process.  
28. Fourthly, therefore, whether the claim proceeds under PD 8 as a stage three claim or under Part 7, firstly, it will proceed on the factual basis set out in the additional material disclosed at stage two, and, secondly, the claimant will probably be restricted to the fixed costs regime provided for by the Protocol and Practice Direction 8.  
29. Fifthly, in this particular case on its own facts, since the defendant has not raised a cross-appeal against the order for costs below and has indicated that no order for costs will be sought in this appeal, deciding the appeal point is academic.  The claimant will be able to pursue her claim (whether or not it is accepted to be proven being another matter) on the basis that she asserts in the letter, and the defendant will be no worse off in costs and may indeed come to be better off in costs because Mr Frieze, rightly, in my judgment, submits that in subsequent Part 7 proceedings the defendant can raise conduct points under CPR Part 44.3 which might either further limit the claimant’s entitlement to recover costs or may even yield an order that the claimant pay some of the defendant’s costs.  
30. Sixthly, the legal representative of the defendant below conceded that the reinstatement should occur and the parties were in agreement as to outcome and were of full age and capacity, and it was an order that the district judge was not prohibited from making, and that is, in my judgment, a material factor in this case.  
31. Seventhly, there is nothing in the Protocol or PD 8 that requires, I emphasise that word, requires the district judge to strike out or refuse to reinstate when additional material has been served at stage two and re-served at stage three.  Nonetheless District Judge O’Neill regarded the decision of District Judge Doyle as mandated and, therefore, that he was mandated not to reinstate.  That, in my judgment, with respect to both of them, was wrong in law.  It was open to both of them to, firstly, rule that the stage three hearing could not be concluded without further evidence, either in the form of the letter or of further medical evidence, and direct that the matter continue as a Part 7 claim.  In doing so the district judge might even have observed that that was due to the conduct of the claimant’s representatives which was unreasonable and attracted the costs consequences provided for under CPR Part 45.36.  Secondly, alternatively, they or either of them could have put that possibility to the parties’ representatives for submissions, perhaps with the alternative to the claimant of ceasing to rely on the letter, if such instructions were forthcoming, and then either the claim would have been determined without the letter or it would have attracted an application to convert to Part 7 proceedings, which would or could have been followed with the same costs consequences that I have just indicated.  
32. Neither of these courses was in fact adopted, nor was there any provision that directed, in the circumstances that existed in this particular case, that the Part 8 claim form be struck out.  If the decisions were not mandated but they were thought to be mandated they cannot stand and the appeal must be allowed.  I am conscious that on the particular facts of this case that does not determine the issue of principle which both legal representatives would wish me to determine.  Any remarks I make in that regard for the assistance of the parties specifically or the professions generally are, therefore, made for the purpose of assisting, but are strictly obiter, but since this decision is awaited by the profession I add these remarks.  Firstly, the question of construction of PD 8, paragraphs 6.1, 6.3 and 6.4 is, in my judgment, a finely balanced one.  
33. Secondly, to exclude certain evidence in its entirety, while permissible, is an extreme measure and if that is what was intended by the Protocol and the Practice Direction it must be expressed clearly and unequivocally, which, in my judgment, it has not been.  
34. Thirdly, that said, in a process which is supposed to be cheap and proportionate, somewhat rough and ready, to promote quick resolution of large numbers of largely uncontentious claims where liability is admitted and an obligation to compensate is acknowledged, it is legitimate for the process to contemplate and impose sanctions if conduct that was avoidable has necessitated the introduction of additional material not expressly contemplated by the process as drafted, and I emphasise that additional material such as we see here is not generally contemplated by the Protocol or by the Practice Direction.  
35. Fourthly, when, as here, a sanction is available against a claimant to restrict costs recovery to the fixed costs provided for by the Protocol and the Practice Direction regime and where fresh Part 7 proceedings would be available, it is neither proportionate nor mandated to strike out a claim where a claimant has served the additional material that he or she has relied upon at stage two in the process.  
36. Fifthly, those matters suggest that the Draconian remedies of either exclusion of the previously disclosed material at stage three or the striking out of the Part 8 claim were not intended, which tends, on balance, towards rejection of the defendant’s construction of the provisions and tends towards the claimant’s construction, but, sixthly, where the district judge concludes that the need for additional material was due to the claimant’s representatives’ conduct, whether that was failure to ensure proper and full completion of the medical report form, or failure to use the “Comment” box on the portal form supported by the statement of truth, or prematurity on the part of the claimant either in bringing stage two to a conclusion without seeking the stay contemplated by paragraph 7.7 of the Protocol, or by initiating Part 8 proceedings (stage three that is) when evidence complying with the Protocol and Practice Direction 8 formats was incomplete, then, whether the district judge adjourns and converts the claim to Part 7 or dismisses in accordance with PD 8, paragraph 9.1 with a view to fresh Part 7 proceedings, in either case he or she is entitled to find CPR Part 45.36 to be engaged and to direct at that stage, without prejudice to any further submissions which the defendant may make under Part 44.3 at the conclusion of Part 7 proceedings, that the claimant be limited to the recovery of Protocol and PD 8 fixed costs.
37. In all of those circumstances, firstly, I allow the appeal and I reinstate the claim.  Secondly, in view of the concession, properly made, if I may say so, by Mr Frieze, I make no order as to the costs of the appeal.  Thirdly, however, for the reasons that I have set out fully in this judgment, in directing that the claim proceeds as a Part 7 claim I do so with judgment for the claimant for damages to be assessed.  Fourthly, the claimant shall have permission to complete a statement of truth upon the letter dated 19th July 2010 and serve the defendant therewith by 4.00 pm, 15th July 2011.  Thereafter the matter should be listed before a district judge by way of a disposal hearing - notice, although I have the power to do so, I have not allocated to track and I do not do so - with an estimated length of hearing half an hour, first open date after 5th August 2011.  That gives you, Mr Frieze, time for an effective Part 36 offer, and I declare, pursuant to CPR Part 45.36, that, subject to any submissions that the defendant may successfully make at the conclusion of the claim under CPR Part 44.3, any costs that the court may find the claimant to be entitled to recover be limited to fixed costs as provided for by CPR Parts 45.29 to 31 inclusive, and, for the avoidance of doubt, while I have looked at those provisions, and in particular Part 45.29, which I think means that the order that I have made limits the claimant to one stage three fee, I make it clear that that, for the avoidance of doubt, is my intention, that the claimant should not be entitled to recover more than one stage three fee.
(End of Judgment)

(Discussions/proceedings after judgment follow)
_______________
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