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Case No: C04MA934
IN THE COUNTY COURT AT MANCHESTER
Manchester Civil Justice Centre,

1, Bridge Street West,

Manchester,

M60 9DJ 
Date: 15th January 2018 
Before :

DISTRICT JUDGE MOSS
- - - - - - - - - - - - - - - - - - - - -

Between :

	
	David Mead
	Claimant

	
	- and -
	

	
	British Airways Plc
	Defendants


- - - - - - - - - - - - - - - - - - - - -

- - - - - - - - - - - - - - - - - - - - -

Mr Mathew Smith (instructed by  Scott Rees, Solicitors ) for the Claimant 
Mr Tim Marland (instructed by  Kennedys, Solicitors) for the Defendant 
Hearing date:  1st December 2017
- - - - - - - - - - - - - - - - - - - - -

Judgment Approved by the court
for handing down

District Judge Moss: 

1. This is an application by the defendant to challenge a single decision by District Judge Richmond on the provisional assessment of the claimant’s bill of costs following his injury on 10th November 2014 at Gatwick airport on board a flight operated by the defendant. The judge dismissed the defendant’s argument in the points of dispute that the claimant’s costs should be limited to the fixed costs provided for by CPR Part 45 had the claimant brought the claim under the Pre-Action Protocol for Low Value Employers Liability and Public Liability Claims (”the Protocol”). Judge Richmond accepted the claimant’s contention that his claim was governed exclusively by the provisions of the Montreal Convention 1999 (“the Convention”). He found that it was not therefore a claim that fell within the Protocol and the claimant had not been required to submit the claim through the Portal.

Background

2. On 20 March 2015 the solicitors for the claimant sent a letter of claim to BA. The letter contained brief details of the accident which occurred when cabin crew were assisting the claimant to transfer his son from his wheel chair and into his seat on the aircraft. The crew member was alleged to have moved the wheel chair before the claimant had hold of his son causing him to begin to fall. In trying to prevent his son’s fall the claimant injured his arm on the seat. The letter went on as follows:

“Montreal Convention 1999

Our client’s claim is governed exclusively by the provisions of the Montreal Convention 1999. Article 17 of the Montreal Convention provides that a carrier has a prima facie liability in respect of proven damage incurred as a result of bodily injury occasioned by an accident whilst on board the aircraft. Accordingly we trust that you will confirm that liability within the ambit of article 17 is not in dispute.”



3. I have not seen the response to the letter of claim but on 11 June 2015 the claimant’s solicitors wrote stating that they were pleased to note that the claim was to be dealt with without raising the issue of liability and that they would forward full details as soon as possible.

4. On 18 October 2016 the claimant accepted the defendant’s Part 36 offer which included reference to paying fixed costs under CPR Part 45.18.

5. [Notwithstanding the deemed order costs under CPR Part 36,] on 22 December 2016 the claimant issued a Part 8 claim for an order for costs to be assessed. An order was made on 13 January 2017 for detailed assessment of the claimant’s costs.

6. The claimant commenced detailed assessment proceedings with a bill totalling £5,568.72. The paying party served points of dispute. After the claimant had served replies a provisional assessment was requested and the bill was assessed on paper on 11 June 2017. 

7. The first item in the points of dispute is headed “Preliminary Submission 1 – MOJ Portal Costs”. It sets out the defendant’s position that the claim was subject to the Protocol and that the amount of costs recoverable was fixed by CPR Part 45.18.

8. The defendant’s preliminary submission on the MOJ Portal Costs issue runs to over 7 pages of the points of dispute. The claimant’s reply runs to over 2 pages. Judge Richmond in his decision noted on the Precedent G expressed concern over the length of the points of dispute and replies. He observed that the objection was neither short nor concise as required by the rules. He accepted the claimant’s position and the point of dispute was dismissed.

9. Following the defendant’s request for a review Judge Richmond had directed that the oral hearing be listed before him. In the event the hearing was placed in my list. The parties agreed that it was appropriate for me to hear the application.

10. The parties also agree that the central issue is whether a claim under the Convention falls within the definition of public liability claims in paragraph 1.1(18) of the Protocol.

The Protocol

11. The scope of the claims to which the Protocol applies is set out at paragraph 4. The Protocol applies to employers’ or public liability claims arising from accidents occurring on or after 31st July 2013 (paragraph 4.1(1)(a)), which include claims for personal injury (paragraph 4.1(2)), in which the claimant values damages at not more than £25,000 on a full liability basis (paragraph 4.1(3)), and to which the small claims track would not be the normal track (4.1(4)). It is not suggested other than that the claim fell squarely within the scope of the Protocol if it was a “public liability claim”.

12. Paragraph 1.1 of the Protocol includes the following definitions of “admission of liability” and “public liability claim”:



(1) ‘admission of liability’ means the defendant admits that—

(a) the breach of duty occurred;

(b) the defendant thereby caused some loss to the claimant, the nature and extent of which is not admitted; and

(c) the defendant has no accrued defence to the claim under the Limitation Act 1980;

……..



(18) ‘public liability claim’—

(a) means a claim for damages for personal injuries arising out of a breach of a statutory or common law duty of care made against—

(i) a person other than the claimant’s employer; or

(ii) the claimant’s employer in respect of matters arising other than in the course the claimant’s employment; but

(b) does not include a claim for damages arising from a disease that the claimant is alleged to have contracted as a consequence of breach of statutory or common law duties of care, other than a physical or psychological injury caused by an accident or other single event;

Montreal Convention 1999
13. The Convention governs the liability of international carriers to air passengers. It provides the exclusive cause of action and sole remedy against an air carrier for  injury to passengers.
14. The Carriage by Air Act 1961 (as amended) incorporated the Convention into English law. When the Convention came into effect it was implemented on European Community carriers by EC Regulation 2027/97 as amended.

15. Article 17 of the Convention which deals with death and injury to passengers and damage to baggage provides:



Article 17—Death and Injury of Passengers—Damage to Baggage

1. The carrier is liable for damage sustained in case of death or bodily injury of a passenger upon condition only that the accident which caused the death or injury took place on board the aircraft or in the course of any of the operations of embarking or disembarking.

16. As the defendant sets out in the points of dispute, Article 17 is engaged if a claimant can establish that he or she suffered an injury caused by an accident in the course of carriage by air. The claimant is not required to prove fault on the part of the airline.

17. The defendant contends that although this claim was brought under the Convention it nevertheless fell within the Protocol and therefore its liability for costs is governed by the fixed costs regime at section III of CPR Part 45.

18. The claimant argues that Convention claims are outside the Protocol definition of a public liability claim.

Defendant/Paying Party’s Submissions

19. The defendant’s contention is that paragraph 1.1(18)  defines public liability claims so that all claims for personal injury “arising out of” a breach of statutory or common law duty of care that come within the scope of paragraph 4 fall within the Protocol.  

20. The points of dispute concede that the Convention is a “self-contained legal code” and that for low value claims “the issue of breach of common law duty is not strictly relevant to the establishment of liability”. However the contention is that although a claimant does not need to plead or prove breach of duty that does not mean that a particular claim does not “arise out of” the breach of a common law duty of care.

21. Mr Marland, counsel for the defendant placed emphasis on the words “arising out of”  a breach of statutory duty or common law duty of care in paragraph 1(1)(18). He submitted that gave a wide meaning to the words such that all that was required to bring the claim within the definition in the Protocol was some connection to a claim for breach of statutory or common law duty.
22. Reliance is placed on a passage from Shawcross & Beaumont: Air Law which describes the liability as remaining a fault based one with fault being assumed on proof of damage but not having to be established by the claimant. This is said to be reflected in Article 29 of the Convention (Basis of Claims) which provides that “… any action for damages, however founded, whether under this Convention or in contract or in tort or otherwise, can only be brought subject to the conditions and such limits of liability as are set out in this Convention…”. So it is contended that it is possible to frame an action in tort but it will only succeed if the Convention conditions are met.

23. Mr Marland referred me to Phillips v Air New Zealand [2002] 2 Lloyds Rep 408, a decision on a claim under Article 17 of the Warsaw Convention (to which Article 17 of the Convention is the successor provision). The court was concerned with whether the circumstances of the claim brought it within the Warsaw Convention with the consequence it had to be brought within 2 years of the accident rather than the 3 years permitted by the Limitation Act, 1980. Mr Justice Morison held that the claimant had been injured in an accident in the course of embarkation and that had proceedings been brought in time she would have been entitled to judgment against the carrier regardless of fault. The Convention therefore applied and it provided the exclusive remedy for the accident.
24. In any event, the defendant contends that the duty is a statutory one – a duty imported into law by statute - and therefore one that falls within paragraph 1(1)(18) of the Protocol. The claimant’s solicitors are said to have characterised Article 17 as being just such a duty. Mr Marland submits that such a description fits it squarely within the definition in the Protocol.
25. On the particular question of whether Article 17 gave rise to a statutory liability Mr Marland relied on American Express v British Airways Board [1983]1 WLR 701 a claim brought under Article 18, the property equivalent of Article 17. The issue before that court was whether the protection from proceedings in tort conferred on postal carriers and their sub-contractors by Section 29(3) of the Post Office Act 1969 extended to actions in bailment. The airline was sub-bailee of a package handed to the Post Office who tendered it to the defendant at Heathrow where it was stolen by one of its employees. Lloyd J, in a passage beginning at the top of page 708, was prepared to assume, without deciding, that article 18 did create a statutory cause of action against the carrier. He considered that the statutory cause of action against the carrier was one, if proceedings were brought against the Post Office, that would properly be described as proceedings in tort within the meaning of section 29(1) of the 1969 Act.

26. Mr Marland submitted that his interpretation of the definition in paragraph 1(1)(18) is supported by the reference in Section 3 of the Carriage by Air 1961 Act to “wrongful act, neglect or default” and to “tortfeasors” in Section 5(2). He relies on the provision for “exoneration” for contributory negligence in Article 20 and the language in Article 41 (Mutual Liability) which refers to “..acts and omissions…” of carriers and its servants or agents. All, he contends, are couched in the language of duty such as to bring this claim within the Protocol.

Discussion and Conclusion
27. Mr Smith for the claimant submits that a Convention claim is not properly described as arising out of a breach of statutory or common law duty of care. It is therefore not a public liability claim within the Protocol definition. Article 17 imposes a strict liability if the elements are made out, being an accident occurring on board an aircraft (or during embarking or disembarking) causing death or bodily injury. 
28. The effect of Article 29 is that any action for damages, however founded, whether under the Convention or in contract or tort or otherwise, can only be brought subject to the conditions of the Convention. Where, as here, a claim exists under the Convention there is no common law claim. The passenger’s right to claim exists solely within the Convention. The Convention, not the common law, sets out the limits of the regime within which the claim is made and the carrier’s liability is governed.
29. Provided that the conditions of Article 17 are met (and subject to Article 21) liability is imposed on the carrier regardless of fault. It is a right to recover damages in specified circumstances that does not depend on establishing breach of duty. However the right is a limited one. Only certain types of injury are compensable. There is a limit to the amount recoverable. Claims are subject to the exclusivity provision in Article 29. The Convention is, as the points of dispute recognise, a self-contained legal code. The law of negligence has a role only in claims of higher value under Article 21. It is the Convention that governed the liability of carrier to passenger in the circumstances of this claim. 
30. As Mr Smith succinctly argued, it is not therefore a claim for (or arising out of) a breach of statutory duty. There is no statutory duty imposed on the carrier. It is a strict liability. The route of incorporation of the Convention into English law does not give the claim the character of a breach of statutory duty for the purposes of the Protocol.
31. It is in my judgment immaterial that but for the Convention the circumstances would have given rise to a common law or other breach of duty. I accept Mr Smith’s submission that the points of dispute are misconceived to the extent that they contend that the Convention creates a statutory or other duty of care. The duty or breach of duty play no part in claims within Article 17.
32. The language of “act or omission” in Articles 20 and 41 does not assist in bringing a Convention claim within the Protocol On the other hand there is support for my conclusion  in the definition of “admission of liability” in the Protocol. Firstly the issue of breach of duty does not arise and secondly the 1980 Limitation Act does not apply. The Protocol does not therefore accord with the provisions that apply to Convention claims.

33.  It follows that I dismiss the challenge to the provisional assessment. 

