September 25, 2003

Board of Veterans' Appeals Operations
Introduction

The Board of Veterans' Appeals fulfills the statutory requirement outlined in 38 U.S.C. § 7104(a), of providing "one review on appeal to the secretary."  It is an independent operating unit within the VA and is the highest administrative appellate body within the VA.  Decisions by the BVA, other than remands, are final and can be reviewed only by the board itself, on the basis of reconsideration or clear and unmistakable error, or the U.S. Court of Appeals for Veterans Claims (CAVC). Central office has no authority to change a BVA decision on administrative review.

History
The current Board of Veterans' Appeals (BVA) was authorized by Public No. 2, 73d Congress, which was approved on March 20, 1933.  On July 28, 1933 President Roosevelt issued an Executive Order, promulgating Veterans' Regulation 2(a).  Part II of this regulation created the Board of Veterans' Appeals within the VA.  The board was under the control and supervision of a Chairman, who in turn was directly responsible to the Administrator of Veterans' Affairs.  Even though the BVA dates back to only 1933, there was an appeal procedure within the VA dating back to April 9, 1920 when the Board of Appeals was established to "adjudicate questionable cases pertaining to compensation, insurance claims, or medical rating, treatment or care."  There were changes over the years especially after the Veterans Bureau was created in 1921, but from 1920 on there was provision for appeal of local VA decisions.  The initial legislation establishing the BVA provided for a chairman, vice chairman, and 15 "associate members."  The chairman had the authority to divide the members into panels.  As the workload grew so did the number of board members.  By the time judicial review became a reality in 1988 there were twenty-one 3-member panels, each of which had a doctor as a member.  When the VA was upgraded to cabinet level in 1989 the term "administrator" was replaced by the term "secretary," The Secretary of Veterans Affairs is a member of the president's cabinet.
Organizational Structure
The chairman of the BVA is appointed by the President for a period of 6 years, subject to Senate confirmation, and can be reappointed.  The Secretary of Veterans Affairs designates an individual to serve as vice chairman.  The vice chairman serves at the pleasure of the Secretary.  Litigation Support is responsible for handling all cases remanded back to the BVA by the CAVC.  There are 4 decision teams within the BVA, each headed by a deputy vice chairman.  Each decision team represents a particular area of the country.  Veterans Law Judges, other than the chairman and vice chairman, are appointed by the Secretary of Veterans Affairs, subject to presidential approval, upon recommendation of the chairman.  Board members were designated as VLJs by the Secretary in February of 2003 and are paid the same, grade AL 3, as the Administrative Law Judges (ALJs) that handle social security claims.  All the DVCs, including the Senior DVC, report directly to the Vice Chairman.  These individuals are responsible for rendering formal appellate decisions.  Each VLJ, by statute, must be a member in good standing of a state bar.  As a result thereof there are no longer any doctors that are VLJs.  Other qualifications for VLJs are that they must be able to conduct hearings, be familiar with the rating schedule, and must know veterans' law.  Cases can be assigned to members as individuals or to a panel of not less than three members.  Cases are distributed to VLJs by the Intake Team based on the docket number with the oldest docket numbers distributed first.  Each VLJ may have on hand not more than 15 cases and each staff attorney may have on hand not more than 5 cases.  If one decision team gets overwhelmed with cases because of, for example, the number of cases in their geographic area, the DVCs can distribute some cases to the other decision teams in order to balance the workload.  VLJ performance measures are governed by 38 U.S.C. § 7101A.  This statute required the Chairman to "establish a panel to review the performance of" VLJs.  This panel consists of the Chairman and two other rotating VLJs.  VLJs must be evaluated no sooner than upon completion of one year on the job and not less than once every three years thereafter.  If the panel determines that a particular VLJ's job performance does not meet performance standards the Chairman shall either grant a conditional certification or recommend to the Secretary that that individual be noncertified.  If conditional recertification is granted then that individual's job performance must be reviewed again not later than one year from the date of condition recertification.  If, after the second review, the performance still does not meet standards then the Secretary, after considering any recommendation by the Chairman, may either grant a conditional recertification or determine that the VLJ should be noncertified. If that happens the VLJ is removed from the board.  If a VLJ who is removed served as an attorney in civil service before removal then he or she can request to be reappointed to their former position.  Two of the criteria used to evaluate VLJs are quality of decisions and productivity.  VLJs can be removed by the Secretary, upon recommendation of the chairman, for poor performance or for any other reason.

Jurisdiction of the BVA

The board's jurisdiction is outlined in 38 U.S.C. § 7104(a).  The BVA has jurisdiction over all questions affecting the payment of benefits and certain decisions made by the Veterans Health Administration (VHA).  There are two major exceptions to this jurisdiction.  The first exception is equitable relief determinations by the Secretary under 38 U.S.C. § 503(a).  The CAVC held, in Darrow v. Derwinski, 2 Vet.App. 303(1992), that the BVA has no jurisdiction to review these decisions because they are subject to secretarial discretion.  Second the BVA has no jurisdiction to hear questions pertaining to the type of medical care that should be provided (e.g. clinical appeals), as the director of the VISN is the final authority for clinical appeals.  In addition, clinical appeals are not benefit questions.  In this regard see 38 CFR § 20.101(29).

Processing of Appeals by the Originating Agency
Once a notice of disagreement has been filed the RO is required to inquire of the claimant, unless it was specified in the NOD, as to whether they wish to elect the traditional appeals process or de novo review by the DRO.  Claimants are given 60 days to make that election.  Once the election is made the RO must undertake another review.  If this review does not grant the benefit(s) sought the RO must issue a statement of the case.  Generally this additional review is done by the Decision Review Officer (DRO).  The DRO's authority is governed by 38 CFR § 3.2600.  The appellant has the later of 60 days from the date of the statement of the case, or the remainder of the one-year period that began on the date of notification of the decision on the claim to file the substantive appeal.  In contested claims the NOD must be filed within 60 days of the date of the decision and the substantive appeal must be filed within 30 days of the statement of the case.  See 38 CFR § 20.501.  Any decision by the RO that either the NOD or the substantive appeal was not timely can be appealed, as can the question of whether the NOD was adequate.  See 38 CFR §§ 19.28 & 19.34.  In the event that an RO decision pertaining to timeliness is appealed, that is the only issue for appellate consideration.  The merits of the appeal will not be addressed until the timeliness question is resolved.  If the appellant does not respond to the statement of the case in a timely fashion the appeal dies.

38 CFR § 19.29 governs the content of the statement of the case.  The SOC must contain a summary of the laws and evidence pertaining to each issue as well as the determination on each issue and the reasons for it.  In certain instances a supplemental statement of the case will be required.  SSOCs, governed by 38 CFR § 19.31, are required when the RO receives additional evidence following the issuance of the statement of the case or when there is a material defect in the statement of the case.  An SSOC is not required if the RO receives evidence that is duplicative of evidence previously considered.  If additional evidence pertaining to the issue is received prior to the expiration of the time period to file the substantive appeal, the RO must issue an SSOC, even if the time period to file the substantive appeal has lapsed.  The appellant will then have, in light of the holding in GC Opinion 9-97, 60 days to file the substantive appeal.  Evidence received by the RO following transfer of the file to the BVA must be forwarded to the BVA if it has a bearing on the issue on appeal.  See 38 CFR § 19.37.  A waiver of RO consideration, as outlined in 38 CFR § 20.1304(c), must accompany all evidence submitted directly to the BVA or the case will be remanded to the new Appeals Management Center for consideration.  The Fed. Circuit, in DAV/VFW v. Secretary of Veterans Affairs, 327 F.3d 1339(2003), held that § 20.1304(c) was a valid regulation.  Once the RO certifies an appeal to the BVA, they must send the appellant a letter to that effect.  This letter informs the appellant that they have 90 days from the date of the letter to request a BVA hearing, change representatives, or submit additional evidence.  Evidence submitted after the 90-day period requires a motion for good cause as to why it should be accepted.  Any request for a hearing or change of representatives made after the 90-day period specified also requires a motion for good cause.  Examples of good cause can be found in 38 CFR § 20.1304(b).

Hearings

There are three types of BVA hearings, travel board, videoconference, and central office.  Videoconference and travel board hearings are conducted in the field.  Central office hearings are conducted in Washington.  The scheduling of hearings is governed by 38 CFR § 20.702.  The Vice Chairman of the BVA determines which VLJs will be sent to which locations to do travel board hearings, based on input from individual VLJs as to their personal preferences.  Generally each individual RO will be visited by a board member at least once annually for travel board hearings.  Some ROs, such as St. Petersburg, will be visited more than once.  The BVA Hearing Division advises each individual RO, generally at least a month prior to the start of the fiscal year, as to what dates they may use to schedule videoconference hearings.  These dates are scheduled once the Vice Chairman has selected travel board dates.  Cases are considered, and hearings scheduled, in the order in which they were docketed.  The docket number is governed by the date of the filing of the substantive appeal (VAF 9 or equivalent).  The RO assigns the docket number upon receipt of the substantive appeal.  See 38 CFR § 20.900(a)-(b).  Written requests to reschedule hearings, must be made within 60 days of the date of notification of the hearing or two weeks from the hearing date, whichever is earlier.  The board will grant one request for a change in a hearing date automatically.  Any further requests to reschedule, or requests received after the date specified above require a motion for good cause as specified in § 20.702(c).  If the appellant does not appear for the hearing the case will be processed as if no hearing had been requested.  If the appellant does not report for a hearing, and can show good cause for not reporting, and circumstances prevented a timely request for rescheduling, he or she can submit a motion for a new hearing.  This motion must be in writing, must be submitted within 15 days of the original hearing date, and must show good cause for not reporting as specified in § 20.702(d).  If an appellant scheduled for a central office hearing does not report the NVS appeals staff will prepare a written informal hearing presentation.  The staff does not conduct a formal hearing without the appellant when he or she does not report for the scheduled hearing.  If an appellant is scheduled for a hearing in Washington, and contacts your office, or one of your field offices in the case of state agencies, indicating an inability to report, it is imperative that you contact the appeals staff and let them know.  Field offices should be instructed to contact the DSO if the appellant cannot report for a Washington, DC hearing.  This applies to all service officers, irrespective of whether they are post, county, or state service officers.

BVA Decisions

BVA decisions will contain separately stated findings of fact and conclusions of law on all issues certified for appellate review, except for remands, which are not final decisions, and appeals that are dismissed because they were withdrawn or the appellant died before the appeal could be decided.  When analyzing a BVA decision the Reasons and Bases portion should be reviewed very carefully to determine whether the conclusions of law and findings of fact are supported by the reasons and bases.  In addition it should be remembered that BVA decisions are written by attorneys for the benefit of other attorneys and are also drafted bearing in mind the possibility of judicial review.  Reconsideration decisions are signed by 3 members if one person signed the original decision, and 6 members if three people signed the original decision.  No VLJ who participated in the original decision can participate in a decision on reconsideration.  See 38 CFR § 19.11.  Reconsideration decisions, once finalized, replace the decision being reconsidered.

Administrative Appeals
An administrative appeal is "an appeal taken by an official of the DVA authorized to do so to resolve a conflict of opinion or a question pertaining to a claim involving benefits under laws administered by the" DVA.  An administrative appeal can be taken not only from dissenting opinions but also unanimous opinions granting or denying the claimed benefit, either in whole or in part.  Administrative appeals are governed by §§ 19.50-19.53.  The individual initiating the appeal prepares a memo titled "Administrative Appeal" setting forth the issues and the basis for it.  Central office officials, including the Undersecretary for Benefits, the Undersecretary for Health, and the General Counsel may initiate administrative appeals.  Central office officials initiating an administrative appeal must do so within one year of the date of notification.  Officials at the AOJ level authorized to file administrative appeals consist of the director, service center manager, and "officials at comparable levels deciding claims for benefits from" determinations originating within their jurisdiction are also authorized to file administrative appeals."  Any RO director wishing to initiate an administrative appeal must do so within 6 months of the date of the decision on the claim.  Officials below the director must appeal within 60 days.

If an administrative appeal is initiated the claimant and his or her representative will be notified of that fact.  They will be given a period of 60 days in which to join the administrative appeal and will be notified of the effect of joining in.  See 38 CFR § 20.400.  In order to preserve their own appellate rights claimants should never join an administrative appeal, nor should representatives on claimants' behalf.  If an appellant joins an administrative appeal they lose their own appellate rights as outlined in 38 CFR § 20.401.  NVS Policy and Procedure, page 14, provides that that the DSO "shall not join in the administrative appeal and shall so advise the client not to join in."  Should compelling consequences suggest otherwise permission to join in an administrative appeal "shall be obtained from the Director," NVS.  No decision resulting in an administrative appeal can be used to effect a change in payments until the BVA has rendered a decision.

Power/Authority of the BVA
The BVA is bound by statutes, VA regulations, precedent opinions rendered by the VA General Counsel and decisions rendered by applicable federal courts (e.g. CAVC and Fed. Circuit).  38 CFR § 19.5 provides that the BVA is "not bound by Department manuals, circulars, or similar administrative issues."  It should be noted however that the CAVC has held on several occasions, mainly in PTSD cases, that certain provisions of the M21-1 are "substantive rules" analogous to VA regulations and therefore binding on the BVA.  Cf. Cohen v. Brown, 10 Vet.App. 128,139(1997).  Because BVA answers to the secretary it has no authority to overturn VA regulations.  BVA decisions are not precedent setting.
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