3YS51436

Malak v Nasim

Judgment of District Judge Lana Wood

To be handed down on 

1 Introduction
1.1 The Claimant’s claim arises out of a road traffic accident which took place between the Claimant and the Defendant at the mini-roundabout between Middle Park Road and Shenley Field Road, Birmingham on 6th March 2013.  

1.2 This judgment deals with the following applications in the course of proceedings: 
(1) the Claimant’s application to set aside the order of DDJ Holligan dated 2nd January 2014;

(2) the Claimant’s application for a re-hearing of the Defendant’s application dated 6th December 2013;

(3) the Claimant’s application to resile from an admission.

2 Portal claims
2.1 On 7th March 2013, the Defendant’s solicitors submitted a Claim Notification Form (“CNF”) via the portal provided under the Pre-Action Protocol for Low Value PI Claims in RTAs (“the portal”) to the Claimant’s insurers, Haven.  
2.2 The Claimant’s insurers responded on 27th March 2013. The Claimant’s insurers ticked the boxes on the Insurer Response section of the CNF to indicate:

(1) that they acted in the capacity of the insurer in contract in the case;

(2) that the defendant admitted: 
(a) the accident occurred;

(b) the accident was caused by the defendant’s breach of duty; and 
(c) the accident caused some loss to the claimant, the nature and extent of which was not admitted.  
2.3 It was common ground between the parties that the Claimant’s insurer had authority to make the admission made on the Claimant’s behalf within the portal: the Claimant’s policy contained a right on the part of the insurer to admit liability on behalf of the insured.

2.4 The Claimant’s insurers subsequently dealt with the Defendant’s claim for damages, and made payments in respect of damages for personal injury and vehicle-related expenses.

2.5 On 26th March 2013 the Claimant’s solicitors submitted a Claim Notification Form via the portal to the Defendant’s insurers.  The Defendant’s insurers responded on 16th April 2013. The Defendant’s insurers ticked the boxes on the Insurer Response section of the CNF to indicate:

(1) that they acted in the capacity of the insurer in contact in the case.; and

(2) that they did not admit liability.

The Claimant’s claim therefore exited the portal pursuant to paragraph 6.15(3) of the Pre-Action Protocol for Low Value PI Claims in RTAs.

3 The Court proceedings
3.1 The Claimant issued the present proceedings on 28th October 2013, alleging in his particulars of claim that the accident had been caused by the Defendant’s negligence, and claimed damages not exceeding £15,000, including general damages for personal injury and for loss of use of his vehicle, and special damages comprising the value of his vehicle (£3920) and physiotherapy charges (£678).
3.2 The Defendant filed a defence dated 28th November 2013, in which her primary contention was that the Claimant was bound by the admission of liability made by his insurers in their Insurer Response form submitted through the portal on 27th March 2013 in response to the claim submitted by the Defendant. The Defendant denied that the accident had been caused by her negligence, and put the Claimant to proof in relation to his pleaded loss.
The Defendant’s application
3.3 By an application dated 6th December 2013 and issued on 12th December 2013, the Defendant’s solicitors applied (in the alternative):

(1) for judgment for the Defendant on the Claimant’s admission;

(2) for summary judgment for the Defendant against the Claimant; or

(3) for the Claimant’s claim to be struck out as an abuse of process.
The grounds of the application were that there had been an admission of the Claimant’s liability in a previous claim arising out of the same accident. The application was supported by the witness statement of Mr Christopher Halewood dated 29th November 2013. 
DDJ Holligan’s order 2.1.2014
3.4 Deputy District Judge Holligan made the following order on 2nd January 2014:

“Upon reading the application of the Defendant

IT IS ORDERED THAT

1. The Claimant’s claim is struck out because it appears that the Claimant has no real prospect of succeeding on the claim and there is no other compelling reason why the claim should be disposed of at a trial.

2. There be judgment for the Defendant.

3. The Claimant do pay the Defendant’s costs to be assessed if not agreed.”

The order contained a notice to the parties under CPR 23.11, informing the Claimant of his right to apply to have the order set aside, varied or stayed. It was stipulated that a party making such an application must send or deliver the application to the court (together with any appropriate fee) to arrive within seven days of service of the order.
The Claimant’s application
3.5 The Claimant was served with DDJ Holligan’s order on 7th January 2014.  By an application dated 13th January 2014 and issued on 20th January 2014, the Claimant applied:

(1) to set aside the order of DDJ  Holligan dated 2nd January 2014;
(2) for a re-hearing of the Defendant’s application dated 6th December 2013 with parties present;
(3) for permission, pursuant to CPR 14.1A(3)(b) to resile from the admission of liability made by the Claimant’s insurers on 27th March 2013 on the Claimant’s behalf (and from any other admissions made by the Claimant’s insurers on his behalf).

The application was supported by the witness statement of Mr Julian Joseph Pegna. 
3.6 It was common ground between the parties that the application was sent to the court within the time provided by DDJ Hollingan’s order dated 2nd January 2014.
3.7 The application was listed for hearing before me on 30th June 2014 with a one and a half hour time estimate. That was insufficient time to deal with the application, and I adjourned it part-heard with a time estimate of a further 3 hours.  The adjourned hearing was listed before me on 30th September 2014. Because of the lapse in time between the two hearings, some of the ground which had been covered in the first hearing had to be covered again, but nevertheless, submissions were concluded on that day.  I reserved judgment.

3.8 I am grateful to Mr Nowland, counsel for the Claimant and to Mrs Robson, counsel for the Defendant, for their clear and helpful submissions.

4 Issues
4.1 The issues which arise on the applications are:

(1) Is the admission made by the Claimant’s insurer within the portal in reply to the Defendant’s claim against the Claimant binding on the Claimant within these proceedings?
(2) Does CPR 14.1A apply to the admission and/or does CPR 14.1B apply to the admission?

(a) Accordingly, did the Defendant have the right to apply for a judgment on the admission?

(b) Is there any provision of the CPR which would enable C to apply to withdraw an admission made within the portal?

(3) Should the order of DDJ Holligan be varied or set aside?

(4) Should C be allowed to withdraw the admission?
5 Issue 1: Is the admission made by the Claimant’s insurer within the portal binding on the Claimant within these proceedings
5.1 The Pre-Action Protocol for Low Value Personal Injury Claims in Road Traffic Accidents (“the RTA Protocol”) first came into force on 30th April 2010. A new and revised edition of the Protocol came into force on 31st July 2013. These proceedings were dealt with under the 2010 RTA Protocol. I was not provided with a copy of the 2010 RTA Protocol at the hearing, and the hearing was conducted on the basis that the provisions were materially similar.
5.2 Paragraph 1 of the RTA Protocol sets out various definitions, and provides (as relevant):

Definitions

1.1 In this Protocol—

(1) ‘admission of liability’ means the defendant admits that—

(a) the accident occurred;

(b) the accident was caused by the defendant’s breach of duty;
(c) the defendant caused some loss to the claimant, the nature and extent of which is not admitted; and
(d) the defendant has no accrued defence to the claim under the Limitation Act 1980;
(6) ‘claim’ means a claim, prior to the start of proceedings, for payment of damages under the process set out in this Protocol;

(7) ‘claimant’ means a person starting a claim under this Protocol unless  the context indicates that it means the claimant’s legal representative;
(10) ‘defendant’ means the insurer of the person who is subject to the claim under this Protocol, unless the context indicates that it means—

(a) the person who is subject to the claim;

(b) the defendant’s legal representative;

(c) the Motor Insurers’ Bureau (‘MIB’); or

(d) a person falling within the exceptions in section 144 of the Road Traffic Act 1988 (a “self-insurer”);
(16) ‘road traffic accident’ means an accident resulting in bodily injury to any person caused by, or arising out of, the use of a motor vehicle on a road or other public place in England and Wales unless the injury was caused wholly or in part by a breach by the defendant of one or more of the relevant statutory provisions as defined by section 53 of the Health and Safety at Work etc Act 1974; 
(18) ‘vehicle related damages’ means damages for—

(a) the pre-accident value of the vehicle;

(b) vehicle repair;

(c) vehicle insurance excess; and

(d) vehicle hire.

5.3 Paragraph 3 sets out the aim of the protocol: 

Aims

3.1 The aim of this Protocol is to ensure that—

(1) the defendant pays damages and costs using the process set out in the Protocol without the need for the claimant to start proceedings;

(2) damages are paid within a reasonable time; and

(3) the claimant’s legal representative receives the fixed costs at each appropriate stage.

5.4 Paragraph 6 sets out Stage 1 of the process and provides (as relevant):
Completion of the Claim Notification Form

6.1 The claimant must complete and send—

(1) the CNF to the defendant’s insurer; and

(2) the ‘Defendant Only CNF’ to the defendant by first class post, except where the defendant is a self-insurer in which case the CNF must be sent to the defendant as insurer and no ‘Defendant Only CNF’ is required.

6.2 The ‘Defendant Only CNF’ must be sent at the same time or as soon as practicable after the CNF is sent.
Response from insurer

6.10 The defendant must send to the claimant an electronic acknowledgment the next day after receipt of the CNF.
6.11 The defendant must complete the ‘Insurer Response’ section of the CNF (“the CNF response”) and send it to the claimant within 15 days.
Motor Insurers’ Bureau

6.13 Where no insurer is identified and the claim falls to be dealt with by the MIB or its agents the CNF response must be completed and sent to the claimant within 30 days.
Contributory negligence, liability not admitted or failure to respond

6.15 The claim will no longer continue under this Protocol where the defendant, within the period in paragraph 6.11 or 6.13—

(1) makes an admission of liability but alleges contributory negligence (other than in relation to the claimant’s admitted failure to wear a seat belt);

(2) does not complete and send the CNF response;

(3) does not admit liability; or

(4) notifies the claimant that the defendant considers that—

(a) there is inadequate mandatory information in the CNF; or

(b) if proceedings were issued, the small claims track would be the normal track for that claim.
6.16 Where the defendant does not admit liability under paragraph 6.15(3), the defendant must give brief reasons in the CNF response.
6.17 Where paragraph 6.15 applies the claim will proceed under the Pre-Action Protocol for Personal Injury Claims starting at paragraph 3.7 of that Protocol (which allows a maximum of three months for the defendant to investigate the claim) except that where paragraph 6.15(4)(a) applies the claim will proceed under paragraph 3.1 of that Protocol.

(For admissions made in the course of the process under this Protocol, see rule 14.1B)

(Paragraph 2.10A of the Pre-Action Protocol on Personal Injury provides that the CNF can be used as the letter of claim except where the claim no longer continues under this Protocol because the CNF contained inadequate information.) 
5.5 Paragraph 5.11 provides that claims which no longer continue under the RTA Protocol cannot subsequently re-enter the process.

5.6 PD 8B sets out the Stage 3 procedure for a claim where the parties have followed the RTA Protocol, but been unable to agree the amount of damages payable at the end of Stage 2. Section II of CPR 36 sets out a special regime in relation to offers to settle (“protocol offers”) made within Stage 3 proceedings.
5.7 It was common ground that the entity which is entitled to make admissions within the portal is the insurer. The Insurer Response section of the CNF requires the insurer to state in what capacity the insurer responds: insurer in contract, RTA insurer, Article 75 Insurer on behalf of MIB, MIB or other. The form contains a special paragraph relating to MIB claims which provides:

The Motor Insurers’ Bureau consents to being added to the Stage 3 Procedure as a second defendant. The MIB has no authority contractual or otherwise to bind another defendant but subject thereto will say that one or more of the options below applies

5.8 The form does not contain any other special paragraphs relating to different types of insurer. On the facts of this case, the insurer had a contractual right to make an admission on the Claimant’s behalf, but there will be other factual situations where the insurer does not have such a right (e.g. where the driver was a named driver who is not party to the contract, or where the vehicle is insured for any driver), but nevertheless is entitled to complete the form. 
5.9 It was submitted on behalf of the Claimant that an admission within the portal simply relates to the subject-matter of the portal claim.  It does not bind the driver in relation to his own personal injury claim arising out of the same accident. Although in the instant case the insurer had contractual authority to make an admission of liability on behalf of the Claimant, the portal scheme should be interpreted so that it operates in the same way in relation to every type of insurer, and so that all admissions within the scheme are treated in the same way.  Admissions made where the insurer has a contractual right to make an admission on the driver’s behalf should be treated the same as those where the insurer has no such right.  Admissions made by an insurer who does not have power to bind a potential claimant can only relate to the subject-matter of the portal claim, and not to any other claims the potential claimant may have.  Admissions made within the portal even where the insurer has contractual authority to bind the potential claimant should be treated in the same way: as limited to the subject-matter of the portal claim. This is consistent with the idea behind the scheme of providing a low-cost mechanism for resolving low-value claims. The insurer might choose to admit liability and causation for reasons which are unrelated to the merits which the claim might have following a full investigation, such as if the insurer is unable to contact the insured within the time limit for responding, or where on commercial grounds the insurer chooses to admit the claim rather than incur the full costs of investigation and litigation outside the portal.  Admissions should be binding in relation to the claim the subject-matter of the admission only.
5.10 The Claimant further submitted that the Claim Notification Form and the portal process are highly prescriptive and self-contained. If the Defendant’s argument is right, a potential claimant would be bound by an admission made by an insurer who he does not have a contract with, who is not indemnifying him, and thus be prevented from bringing a personal injury claim.  That cannot be the intention of the portal scheme. It is unlikely in practice that such a person could make an application to resile from the admission before the claim was paid out under the portal.  The Defendant’s argument that the interests of the administration of justice in finality once the portal claim had been paid out would apply on every application made by such a potential claimant’s application to resile from the admission, and those applications would fail.  The Defendant’s interpretation gives rise to lots of difficulties.  The Claimant’s solution is simple, and no such difficulties arise. It makes sense.
5.11 It was submitted on behalf of the Defendant that an admission made with authority within the portal is binding outside the portal in relation to any claim arising out of the same accident. Counsel submitted that I should not consider the wider operation of the portal scheme; but should confine my decision to the facts of the instant case, where the admission was made with authority. 
5.12 Counsel for the Defendant suggested that it would be open to the insurer to make it clear that an admission within the portal by the insurer was being made without prejudice to the insured’s claims (for example by sending a letter at the same time as completing the Insurer Response section of the CNF, or within the portal by a note in an attachment). (The Claimant said that there was no evidence that this procedure exists, and that in any event, the portal scheme is highly prescriptive, and does not admit of this as a possibility.) 
5.13 The Defendant submitted that the conclusion that an admission within the portal continues to be binding outside the portal is supported by analogy  with the following actions taken within the portal which are binding outside:
(1) Offers made within the portal if not withdrawn – Purcell v McGarry
(2) Where particular heads of loss had been agreed within the portal, that agreement continued to be binding outside the portal, once the claim came out of the portal and into Part 7 proceedings, even though other heads had not been agreed, and had to come out of the portal: Bewicke-Copley
5.14 The Defendant said that there are strong policy reasons for admissions made within the portal to continue to be binding outside, because otherwise there was the possibility of two inconsistent decisions on liability in relation to the same accident, and the possibility of a successful claimant on liability in a claim outside the portal seeking to unwind damages already paid to a defendant on his insurer’s admission within the portal.
6 Issue 2: Does CPR 14.1A apply to the admission and/or does CPR 14.1B apply to the admission?
6.1 CPR 14.1 makes provision in relation to admissions made after the commencement of proceedings.  The admission here was made before commencement of proceedings. 

6.2 CPR14.1A (introduced by the Civil Procedure (Amendment No. 3) Rules 2006 (SI 2006/3435) make provision in relation to pre-action admissions made after 6th April 2007. It provides:
Admissions made before commencement of proceedings

14.1A—(1) A person may, by giving notice in writing, admit the truth of the whole or any part of another party’s case before commencement of proceedings (a ‘pre-action admission’).
(2) Paragraphs (3) to (5) of this rule apply to a pre-action admission made in the types of proceedings listed at paragraph 1.1(2) of Practice Direction 14 if one of the following conditions is met— 

(a) it is made after the party making it has received a letter before claim in accordance with the Practice Direction (Pre-Action Conduct) or any relevant pre-action protocol; or

(b) it is made before such letter before claim has been received, but it is stated to be made under Part 14.
(3) A person may, by giving notice in writing, withdraw a pre-action admission—
(a) before commencement of proceedings, if the person to whom the admission was made agrees;

(b) after commencement of proceedings, if all parties to the proceedings consent or with the permission of the court.
(4) After commencement of proceedings—

(a) any party may apply for judgment on the pre-action admission; and

(b) the party who made the pre-action admission may apply to withdraw it.
(5) An application to withdraw a pre-action admission or to enter judgment on such an admission—
(a) must be made in accordance with Part 23;

(b) may be made as a cross-application.

6.3 PD 14 supplements CPR 14 and provides (as relevant):

1.1(1) Rules 14.1, 14.1A and 14.2 deal with the manner in which a defendant may make an admission of a claim or part of a claim.
(2) Rule 14.1A makes provision about admissions made before commencement of a claim. It applies only to admissions made after 6th April 2007, and only in proceedings to which one of the following pre-action protocols apply— 

(a) the pre-action protocol for personal injury claims;

(b) the pre-action protocol for the resolution of clinical disputes; or

(c) the pre-action protocol for disease and illness claims.
(The pre-action protocol for personal injury claims states that it is primarily designed for certain types of personal injury claim with a value of less than the fast track limit. But, paragraph 2.2 of the protocol  indicates that it generally applies to all claims which include a claim for personal injury.)
1.2 Rules 14.3, 14.4, 14.5, 14.6 and 14.7 set out how judgment

may be obtained on a written admission.

6.4 CPR14.1B (introduced by the Civil Procedure (Amendment) Rules 2010 (SI 2010/621) upon the coming into effect of the Pre-Action Protocol for Low Value Personal Injury Claims in Road Traffic Accidents and amended by the Civil Procedure (Amendment No.6) Rules 2013), when the Pre-Action Protocol for Low Value Personal Injury (Employers’ Liability and Public Liability) Claims was made) makes specific provision in relation to pre-action admissions made within the portal. It provides:

Admissions made under the RTA Protocol or the EL/PL Protocol

14.1B—(1) This rule applies to a pre-action admission made in a case to which the Pre-Action Protocol for Low Value Personal Injury Claims in Road Traffic Accidents (“the RTA Protocol”) or the Pre-action Protocol for Low Value Personal Injury (Employers’ Liability and Public Liability) Claims (“the EL/PL Protocol”) applies.
(2) The defendant may, by giving notice in writing withdraw an admission of causation—

(a) before commencement of proceedings—

(i) during the initial consideration period (or any extension to that period) as defined in the relevant protocol; or

(ii) at any time if the person to whom the admission was made agrees; or 

(b) after commencement of proceedings—

(i) if all the parties to the proceedings consent; or

(ii) with the permission of the court.
(3) The defendant may, by giving notice in writing withdraw any other pre-action admission after commencement of proceedings—
(a) if all the parties to the proceedings consent; or

(b) with the permission of the court.

(4) An application under rule 14.1B(2)(b)(ii) or (3)(b) to withdraw

a pre-action admission must be made in accordance with Part 23.

6.5 It was submitted on behalf of the Claimant that the determining factor in deciding whether an application should be made under CPR 14.1A or 14.1B is under which protocol the admission was made, not under which protocol the claim falls subsequently. As the admission here was made under the RTA protocol applies, CPR 14.1B applies. Even if a Part 7 claim is subsequently issued, CPR 14.1A does not apply.  Had the admission been made under the personal injury protocol then CPR14.1A would apply.
6.6 CPR 14.1B only makes provision for a defendant to withdraw an admission.  The Claimant says that he does not need to make an application to withdraw the admission made by his insurer within the portal and that is why CPR14.1B provides only for a defendant to make such an application. CPR14.1B applies when a defendant insurer wants to resile from an admission after commencement of proceedings – either Stage 3 or Part 7 – in which the defendant within the portal claim continues to be the defendant. 

6.7 The Claimant says that if his submission that only CPR14.1B applies because the admission was made in the portal is correct, a claimant in his position would have no opportunity to apply to withdraw an admission made by his insurer within the portal. This is not a difficulty, but is consistent with the Claimant’s submission in relation to issue 1 that the portal is a self-contained scheme and that admissions made within it are not binding outside it.
6.8 Because CPR 14.1B applies, there is therefore no right to apply for judgment. (CPR 14.1A(4)(a) provides that any party may apply for judgment on the basis of a pre-action admission.  CPR 14.1B does not contain any similar provision).  This too is consistent with the Claimant’s submission in relation to issue 1 that the portal is a self-contained scheme and that admissions made within it are not binding outside it.
6.9 It was submitted on behalf of the Defendant that both CPR 14.1A and CPR 14.1B apply once the case has exited from the portal, because once the claim has exited from the portal, the personal injury protocol applies: paragraphs 6.16 and 6.17 of the RTA Protocol. This brings the claim within the list of cases to which CPR14.1A applies.  The effect of PD14, paragraph 1.1(2) is that CPR 14.1A applies to proceedings to which the pre-action protocol for personal injury claims applies.
6.10 In support of her submission that CPR 14.1B also applies, counsel for the Defendant pointed to the White Book commentary to PD8B:

“In court proceedings started under the Stage 3 procedure the rules in Section II of CPR Pt 36 (RTA Protocol & EL/PL Protocol Offers to Settle) apply. Rule 36.21 states the costs consequences of a “Protocol offer”. An admission made by a party during the protocol process is a pre-action admission for the purposes of CPR Pt 14 (Admissions).  Rule 14.1B deals with the circumstance in which such an admission may be withdrawn”.
6.11 The Defendant submitted that it is only ever going to be a defendant who makes admissions within the portal.  The word “defendant” as used in CPR 14.1B must bear the same definition as within the portal protocol:  the insurer of the person who is subject to the claim, unless the context indicates that it means the person who is subject to the claim. Either the insurer or the driver may wish to withdraw, and therefore in the context “the defendant” could mean either. “The defendant” in CPR 14.1B must refer to the person who was the defendant within the portal. Within the context of a case where the person who was the defendant in a portal claim then goes on to make a Part 7 claim as claimant, ”the defendant” could refer to either party in the Part 7 proceedings.  
7 Issue 3: Should the judgment be set aside?
7.1 It was common ground that the application to set aside the judgment was made promptly.
7.2 The application was for judgment to be entered in the alternative under CPR14.1, or under CPR24 or under CPR3.4. It is not clear on its face whether judgment was given under any of those provisions, or of the court’s own motion.  The wording used in the order echoes CPR 24.  
7.3 The Claimant submitted that if his submissions on issues 1 and 2 are correct, and CPR14.1A does not apply, there is no power to enter judgment.
7.4 The Defendant submitted the Defendant was entitled to apply for judgment under CPR 14.1A because the personal injury protocol says that the protocol generally applies to all claims which include a claim for personal injury.  If the Claimant is right and CPR14.1A does not apply, then there is a lacuna in the rules, in that 14.1B doesn’t provide for judgment to entered on the admission.  In Patel v Fortis the court interpreted the rules as a matter of necessary construction or by analogy to deal with the situation where a settlement had been agreed, but judgment had not been entered, because otherwise there would have been a lacuna in the rules. The same should be done here, and the court should enter judgment of its own motion. Alternatively, with the admission standing, it would be impossible for C to succeed on the claim, and therefore CPR24 or CPR 3.4 would apply. 
8 Ullah v Jon

8.1 It was common ground that there are no binding decisions in relation to the questions raised by issues 1 and 2.  
8.2 The Defendant referred me to the decision of DJ Parker in Ullah v Jon (2YJ08321), which is of persuasive authority.  This case too was a claim arising out of a road traffic accident.  Mr Ullah, like Mr Malak in this case, was insured by Haven. Haven had a contractual right to admit liability on his behalf.  A claim was made by Mr Jon against Mr Ullah through the portal.  Before an admission was made in the portal, Mr Ullah’s solicitors wrote to Haven indicating that Mr Ullah wished to make a personal injury claim and reminding Haven that they were under a duty to avoid prejudicing the claim.  Mr Ullah’s solicitors also sent a personal injury protocol letter of claim to Mr Jon’s solicitors before an admission was made in the portal.  Haven admitted liability in response to Mr Jon’s portal claim.  DJ Parker held that Haven’s admission was binding on Mr Ullah both within the portal and outside the portal, as a pre-action admission under CPR14.1A.  DJ Parker found that Mr Ullah was entitled to apply to withdraw the admission either under CPR14.1A(4) or under CPR14.1B.  She exercised her discretion against allowing the admission to be withdrawn, and entered judgment under CPR3.4.

8.3 The Claimant submitted that I should not follow DJ Parker’s decision for the following reasons. Although DJ Parker envisaged that a potential claimant whose insurer made an admission without stipulating that it was made without prejudice to the potential claimant’s possible personal injury claims or against a potential claimant’s instructions might have a claim against his insurer, this was not a good solution to the problem created by her decision that admissions made within the portal were binding on potential claimants in relation to their claims arising out of the same accident.  It did not provide a remedy for every potential claimant who would otherwise be unable to pursue his claim: it may be that the insurer had simply been unable to contact the potential claimant during the short period between the submission of the CNF and the date for providing the Insurer Response. Furthermore this approach would encourage satellite litigation, which is undesirable.  The logical consequence of DJ Parker’s approach would be that every insurer dealing with a claim against an insured driver on whose behalf the insurer did not have a contractual right to make admissions would have to use a side-letter or attachment, or fear a claim. 
9 Issue 4: If the admission is binding, should C be allowed to withdraw it?
9.1 The principles to be applied on an application to withdraw an admission are set out in PD14 para 7.2. 
7.2 In deciding whether to give permission for an admission to be withdrawn, the court will have regard to all the circumstances of the

case, including—
(a) the grounds upon which the applicant seeks to withdraw the admission including whether or not new evidence has come to light which was not available at the time the admission was made;

(b) the conduct of the parties, including any conduct which led the party making the admission to do so;

(c) the prejudice that may be caused to any person if the admission is withdrawn;

(d) the prejudice that may be caused to any person if the application is refused;

(e) the stage in the proceedings at which the application to withdraw is made, in particular in relation to the date or period fixed for trial;

(f) the prospects of success (if the admission is withdrawn) of the claim or part of the claim in relation to which the offer was made; and

(g) the interests of the administration of justice.

9.2 It was submitted on behalf of the Defendant that the Claimant should not be allowed to withdraw the admission for the following reasons:
(1) There is no new evidence;
(2) Allowing the withdrawal will cause prejudice to Ms Nasim because it may result in the unravelling of the settlement within the portal;

(3) So far as the stage within the proceedings at which the application is made is concerned, the application is too late: the portal claim has been settled and paid – the case is fully concluded;

(4) So far as the conduct of the Claimant is concerned, the Claimant here has given contractual authority to his insurer to make admissions on his behalf: the Claimant is the author of his own misfortune;

(5) The Defendant accepted that a refusal to allow the admission to be withdrawn would cause prejudice to the Claimant, but said that either the prejudice was entirely self-created (because the Claimant has given Haven the right to admit liability for this accident), or if Haven have done anything wrong, the Claimant may have a claim against Haven. There is a public interest in finality of litigation.  Although the system is rough and ready, it is fairer overall;
(6) There will be a greater prejudice to the Defendant if the admission is permitted to be withdrawn, because the Defendant has had the money paid out, following an admission of liability;
(7) It was common ground between the parties that the prospects of success was a neutral point;

(8) Allowing the admission to be withdrawn would put into doubt the portal settlement. Allowing contradictory decisions is not in the interests of administration of justice;
(9) The application is too late. Under 14.1A(5) (and it is the same with 14.1B(4)) the application is to be made in accordance with CPR 23, which in turn provides (PD23.2.7) that every application should be made as soon as it becomes apparent that it is necessary or desirable to make it.  The Defendant advised the Claimant by letter dated 14 November 2013 that they had admitted liability within the portal, and the Defence dated 10 December 2013 raised the issue, and in addition the Defendant sent a copy of Ullah v Jon to the Claimant, but nevertheless the application was not made until 13 January 2014, 9 months after the admission was made, and only in response to the entry of judgment following the Defendant’s application.  The lateness is such a weighty factor that in the exercise of the discretion the application should be refused.  The principle of finality is important.  
9.3 On behalf of the Claimant it was submitted:

(1) The application could not have been brought before proceedings were issued because the Claimant gave control of the portal process to his insurer. The Claimant was not able to withdraw the admission in the portal, or affect his insurer’s decision to make the admission of liability within the portal. The earliest opportunity he had to make the application in was within proceedings he brings. The Claimant submitted that the fact that the Defendant’s interpretation of the rules would create such an impasse for a potential claimant supports the Claimant’s submission that an admission in the portal is binding in the portal only;

(2) The effect of a refusal to allow the admission to be withdrawn will be that the Claimant cannot bring a claim for personal injury;
(3) There is no concern that the Defendant will have to pay damages back, if the Claimant’s argument is followed. The claim has concluded within the portal and the admission is binding within the portal only.  If there is no effective admission outside the portal, the settlement is unaffected.  Even if the admission does apply outside the portal, there has been a contract for settlement between the insurer and the Defendant, and that will not be unravelled;
(4) The position is similar to the position which applies in relation to a claim brought against an insurer under the European Communities (Rights Against Insurers) Regulations 2002: an admission of liability by the insurer would not bind the insured in a subsequent claim. There is nothing wrong with the insurer admitting liability and dealing with the claim, and the insured then bringing his own claim. There is no concern about the court coming to a different result, because a result in the portal, or a settlement, is not a finding of fact.
10 Decision 
10.1 In my judgment the Claimant’s submissions as set out in Mr Pegna’s statement in support of his application go too far:  I reject the suggestion that the purpose of the requirement for an admission within the Insurer Response section of the CNF is to determine whether or not the claim is suitable to continue under the RTA Protocol.  I consider that the admission made in the Insurer Response section of the CNF although made by ticking boxes, is a true admission. I do not accept the submission that an admission made within the portal is only binding as between the insurer and the claimant to whom it is addressed. It is obvious in my judgment from the fact that CPR14.1B makes provision for the withdrawal of an admission after the commencement of proceedings, that the admission continues to be binding after the claim exits the portal, and is binding on the Defendant personally, if not withdrawn.  Furthermore I do not accept that the admission remains binding only whilst the case continues within the portal: again this submission is undermined by the fact that CPR 14.1B makes provision for an application to be made to withdraw an admission after commencement of proceedings.
10.2 However, in my judgment, (respectfully disagreeing with DJ Parker’s decision in Ullah v Jon), the Claimant is correct in his submission that an admission made under the RTA protocol is binding only in relation to the claim within which it was made, and is not as an admission on liability in relation to a potential counter-claim. I reject the Defendant’s submission that the admission made on behalf of the Claimant by his insurers within the portal in response to the Defendant’s claim is binding on the Claimant in these proceedings.  The consequences which would flow from accepting the Defendant’s submission, make this interpretation unattractive.
10.3 In my judgment (again respectfully disagreeing with DJ Parker’s decision in Ullah v Jon), CPR14.1B governs any withdrawal of the admission made by the Claimant’s insurers in their Response to the CNF, and CPR14.1A is not applicable.  
10.4 I reach these conclusions for the following reasons:

(1) If CPR14.1A was applicable, there would have been no need to make provision for the withdrawal of offers made within the RTA Protocol when introducing that protocol.  I think it unlikely that the Rules Committee intended there should be duplicate provision. I conclude therefore that the Rules Committee must have considered that CPR14.1A did not apply. 
(2) Although, once the claim comes out of the portal, it proceeds under the pre-action protocol for personal injury claims, nevertheless I do not consider that this brings the claim within the types of claim to which CPR14.1A applies by virtue of PD14.  CPR14.1B makes provision for withdrawal of admissions after proceedings have begun.  This necessarily means that the claim would have left the portal.  I accept the Claimant’s submission that the intention of the draftsmen of the rules must have been that the question of whether CPR14.1A applies or CPR14.1B applies depends on under which protocol the admission was made: if it was made under the RTA protocol, CPR 14.1B applies. 
(3) In my judgment, the White Book commentary to PD8B relied upon by the Defendant does not support the Defendant’s submissions.  The commentary relates to the situation where a claim has not settled at stage 2, but has proceeded to stage 3.  The editors state that CPR14.1B applies if a party wishes to withdraw an admission made once the stage 3 proceedings are issued.  In those circumstances the party wishing to withdraw the offer will be the defendant in the portal claim, and the defendant in the stage 3 proceedings. 

(4) In my judgment the Defendant is not correct in contending that the personal injury protocol applies at the same time as the RTA protocol applies.  This is not consistent with paragraph 6.17 of the RTA Protocol.  My interpretation is supported by the editor’s notes in the White Book at page 2673, which suggest that a case is either within one or the other.
(5) In my judgment the construction of CPR 14.1B contended for by the Defendant is inconsistent with the language of that provision: in particular the suggestion that the word “defendant” could in context include a claimant in separate Part 7 proceedings stretches the possible meanings of that word, even in context, too far. I do not consider that the word “defendant” in CPR14.1B(3)(b) can be interpreted as including the claimant, even if he was the defendant in earlier portal proceedings.  I do not therefore consider that CPR14.1B does permit the claimant in the separate proceedings to apply to withdraw the admission made within the portal.  
(6) In my judgment a proper interpretation of CPR14.1B does not permit a claimant in the position of the current Claimant to apply to withdraw an admission made by his insurer in response to a claim by the defendant under the RTA protocol.  There is therefore no provision which would entitle the Claimant to apply to withdraw the admission made by his insurers within the present proceedings.  Whilst the claim was within the portal, it would have been the insurer, not the Claimant himself, who could have withdrawn the admission.  Had the Defendant’s claim not been settled within the portal, and proceedings had been issued, within those proceedings the Claimant would (as defendant) have been entitled to apply to withdraw the admission.  

(7) A potential claimant is not therefore able to apply to resile from an admission made on his behalf by his insurer in a previous portal claim brought by the person against whom he wishes to claim. It follows that the admission can only be binding in those proceedings. If the admission was binding in relation to a counter-claim arising out of the same accident, a potential claimant would be bound by an admission made by his insurer, over which he had no control, and which he is powerless to withdraw whilst the portal claim continues, and which he is unable to withdraw once the portal claim has been concluded.  It cannot in my judgment have been the intention of the scheme that an admission of liability made by an insurer would prevent such a claim being brought.

(8) If the admission continues to be binding in relation to the claim in which it is made, unless withdrawn, then there is no question of the settlement being unravelled by a different decision on liability in the potential claimant’s claim.
10.5 I am supported in my conclusions by the following considerations.  
(1) This construction of the rules works for all types of claims within the portal, without the need to interpret the rules differently depending upon whether the insurer has a contractual right to make admissions on the insured’s behalf, and avoids the potential considered by DJ Parker of satellite litigation between the insurer and the insured where an admission has been made on the insured’s behalf in circumstances where the insurer had been requested not to make such an admission because it might prejudice a personal injury claim the insured wished to bring. 
(2) In my judgment the work-around suggested by counsel for the Defendant of attaching a note to the insurer response to the CNF, or writing separately stating that the admission was without prejudice to the insured’s personal injury claim are cumbersome and give rise to practical difficulties. Whilst the claim is within the portal, the insurer has control of it.  The Claimant could not have forced his insurer, even had he wished to do so, to dispute liability, or, once liability had been accepted, to withdraw the admission.  
(3) I accept the submission made on behalf of the Claimant, that the portal is intended to be a low-cost resolution forum, within which claims may be settled for commercial reasons, without a careful examination of their merits, and perhaps without the insurer having had the opportunity of discussing the claim with the insured before submitting a response.
10.6 I do not accept the Defendant’s submission that the possibility of there being inconsistent decisions on liability in the claim in the portal and the claim brought by the Claimant is a good policy reason against reaching the conclusion I have reached.  There is no judicial decision made within the portal scheme and therefore there will not be two inconsistent judicial decisions: the most that can be said is that the Claimant’s insurers decided to settle a claim brought by the Defendant in circumstances where, had liability been contested, they might have been successful in resisting that claim.  The aim of the portal scheme is to provide a quick and cheap resolution, on the basis of a swift appraisal of the strengths of the case, without (in many instances) a full consideration of the merits.  The possibility that a full examination of the facts might yield a different result does not detract from the desirability and utility of the scheme.

10.7 It follows that I accept the Claimant’s submission that the reason there is no such provision is that the admission made by his insurer in response to the Defendant’s claim within the portal is not binding on him within the present proceedings, and that it was therefore not necessary for him to apply to withdraw it.

10.8 CPR14.1B does not contain any provision (equivalent to CPR14.1A(4)(a)) which permits a party in the position of the current Defendant to apply for judgment on the admission.  There is power to enter judgment under CPR 24 or CPR3.4.   In the light of my finding that the admission is not binding on the Claimant as an admission within these proceedings, and in the light of the parties’ acceptance that it is not possible at this stage to predict the outcome of a trial on oral evidence on liability, this is not a case in which judgment should be entered under either provision.
10.9 I therefore set aside the order of DDJ Hollingworth, and dismiss the Defendant’s application to enter judgment.  

District Judge Lana Wood

17 October 2016
� This note was not in the 2010 RTA Protocol.
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