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MR CHRISTOPHER IBEH

Defendant
JUDGMENT

1. The claim arises out of a road traffic accident on 12th August 2013 when the Claimant, riding his bicycle, came into collision with a Volkswagen car driven by the Defendant.  The Claimant came off his bicycle.  He sustained minor soft tissue injuries, from which he recovered within about three months.  Liability is not in dispute.
2. On 31st January 2014 he issued a claim for damages for personal injuries, together with a claim for the pre-accident value of his bicycle (£319), hire charges for a replacement bicycle (£1,278), and storage charges (£96).  
3. In his Defence dated 14th March 2014 the Defendant argued that the claims for personal injuries and the pre-accident value of the bicycle had been compromised pre-issue through the Ministry of Justice’s Portal for low-value road traffic accidents.  The Defendant made an application on 10th March 2014 seeking judgment in respect of those two items, and for the remainder of the claim to be allocated to the small claims track.

4. The Claimant argues that the portal process does not permit Defendants to pick and choose individual items of a claim to settle, that at the time the Claimant withdrew from the portal process, there was no agreement in respect of the entire claim, and therefore there cannot have been settlement of any of its elements.
5. The parties have been ably represented before me by counsel; Mr Thomann for the Claimant and Mrs Robson for the Defendant.  I have read their written submissions, developed in oral argument, and considered a number of cases from the County Court, to which they have referred me, although they both accept that none of them decides the point that has been argued before me.

The Pre-Action Protocol for Low Value Personal Injury Claims in Road Traffic Accidents (the “RTA protocol”)
6. The protocol, together with practice direction PD8B of the Civil Procedure Rules 1998 provides a scheme whereby disputes in low value personal injury claims arising out of road traffic accidents can be resolved.  
7. Paragraph 2.1 of the preamble to the RTA Protocol provides as follows: 

‘This protocol describes the behaviour the court will normally expect of the parties prior to the start of proceedings where a claimant claims damages valued at no more than £10,000 as a result of a personal injury sustained by that person in a road traffic accident’
8. At paragraph 3.1 the aims of the protocol are described: 
‘The aim of this protocol is to ensure that – 

(1) the defendant pays damages and costs using the process set out in the protocol without the need for the claimant to start proceedings;

(2) damages are paid within a reasonable time; and 

(3) the claimant’s legal representative receives the fixed costs at the end of each stage in this protocol’

9. Paragraph 4.1 sets out the claims to which the protocol applies: 

‘This protocol applies where –

(1) a claim for damages arises from a road traffic accident where the CNF (claim notification form) is submitted on or after 31st July 2013;

(2) the claim includes damages for personal injury;

(3) the claimant values the claim at no more than the protocol upper limit (£25,000 for accidents on or after 31st July 2013, see paragraph 1.2 of the protocol);
(4) if proceedings were started the small claims track would not be the normal track for that claim.’

10. The protocol provides for a three stage procedure.  Stage 1 begins when the Claimant notifies the insurer and the Defendant of the claim.  If liability is admitted, the claim proceeds to stage 2, with the aim of enabling the parties to settle the case by negotiation.  The Claimant must send to the Defendant electronically a stage 2 pack containing all the details of the claim together with documentary evidence in support.  The stage 2 pack includes a section in tabular form in which the Claimant states how much is offered to settle each head of loss claimed.  The Defendant then has 35 working days to respond in the first instance, either by accepting ‘the offer made by the claimant on the stage 2 settlement pack form, or make a counter-offer using that form’ (paragraph 7.38 of the protocol).   If the parties have not reached agreement at the end of stage 2, the claimant applies to the court for a stage 3 hearing.  Court proceedings under stage 3 are subject to fixed costs.  

11. Practice direction 8B of the Civil Procedure Rules 1998 deals with claims brought to Court pursuant to the stage 3 procedure. 

Activity within the portal in the present case

12.  The accident took place on 12th August 2013.  The claim entered the portal eight days later, on 20th August 2013.  The Defendant paid for the pre-accident value of the bicycle on 3rd September 2013 and admitted liability within the portal on 11th September 2013, thereby completing stage 1 of the portal process.   There followed some correspondence between the parties about damages, in particular the Defendant (through his insurer) queried whether the claim for storage charges in respect of a push-bike was reasonable, and sought information about the claim for credit hire charges of £1,278 incurred in respect of a bicycle whose value was £319.  The Defendant asked whether the Claimant asserted, as in such hire claims involving cars, that he was impecunious and therefore unable to replace his bicycle by other means.
13. The medical report was obtained on 19th September 2013.  

14. On 25th November 2013 the Claimant initiated the stage 2 process by submitting the stage 2 settlement pack online.  The claimant offered to settle general damages for £2,000 and listed the other items of loss as above, including the pre-accident value of the vehicle which by then had been paid.

15. The Defendant’s insurers responded to the stage 2 settlement pack on 3rd December 2013 in the prescribed form, by indicating that £2,000 for general damages was accepted as was the claim for pre-accident value of the vehicle, but the claims for storage and credit hire charges were not accepted, and counter-offers for ‘zero’ were made in respect of those two items.  The Defendant referred to the previous correspondence for the reasons those claims were not accepted.
16. The Claimant’s evidence from his solicitor Mrs Vicky Usher, is that ‘following careful consideration of the Defendant’s requests and the pre-action protocols for MOJ claims, on the 21st January 2013 (she must mean 2014) we wrote to the Defendant informing them that we considered this matter was no longer suitable for the MOJ portal due to their challenges regarding the hire and storage charges.  Given the claim in its totality could not be compromised within the portal, and the Defendant raised complex issues of fact and law relating to the claim for hire and storage, the matter exited the portal in accordance with paragraph 7.6 (should be 7.76) of the pre-action protocols.  All offers were withdrawn.’
17. She exhibits to her statement a letter dated 21st January 2014 in which the Defendant was given notice of the Claimant’s position.

18. Part 7 proceedings were issued on 31st January 2014.

19. The protocol contains a number of provisions which deal with early exits from the portal.

20. Paragraph 7.46 of the Protocol concerns withdrawal of an offer:
‘Where a party withdraws an offer made in the stage 2 settlement pack form after the total consideration period or further consideration period, the claim will no longer continue under this protocol and the claimant may start proceedings under part 7 of the CPR.’

21. If a Defendant does not comply with certain of the provisions, for example, not responding to a certain step within a prescribed time, or not making an interim payment within a prescribed time, the claim will no longer continue under the protocol and the claimant may start proceedings under part 7 of the CPR.  The adverse consequence to the Defendant therefore of failing to comply with the protocol is that the case falls out of the protocol and the Defendant loses the opportunity to settle within the protocol’s fixed costs regime, instead facing the prospect of greater part 7 costs.
22. The protocol acts in reverse for a claimant who has acted unreasonably in exiting the protocol; if he has been found to have pursued the part 7 procedure unreasonably, his costs will be restricted to what would have been recovered from the portal process.  This is provided by paragraph 7.76 headed ‘general provisions’, as follows: 

‘Where the claimant gives notice to the defendant that the claim is unsuitable for this protocol (for example, because there are complex issues of fact or law) then the claim will no longer continue under this protocol.  However, where the court considers that the claimant acted unreasonably in giving such notice it will award no more than the fixed costs in rule 45.18’

23. I am not asked to determine whether or not I consider the Claimant did so act unreasonably, but the decision I am being asked to make will have similar consequences.  The Claimant has sought to exit the portal and pursue a part 7 claim with the potential to recover costs that follow from a matter contested on the fast track.  The Defendant is asking the Court to award the Claimant judgment on the sums it says have been agreed within stage 2 of the portal process, together with the fixed costs that would have followed from that agreement, then to limit any further costs recoverable by the part 7 procedure to those that can be recovered in the small claims track.
24. I have been referred to and read with interest the following cases: 

· Bostan v Royal Mail Group Limited, Bradford County Court, Deputy District Judge Webster, 11th June 2012;

· Purcell v McGarry, Liverpool County Court, His Honour Judge Gore QC, 7th December 2012;

· Ullah v Jon, Croydon County Court, District Judge Parker, 20th March 2013;

· Patel v Fortis Insurance Limited, Leicester County Court, Mr Recorder Morgan, 5th December 2011;

· Ilahi v Usman, Manchester County Court, His Honour Judge Platts, 20th November 2012.

25. These cases were all concerned with issues arising out of the portal process, but none of them is directly relevant to the points that I have to decide.  I have found the case of Ilahi v Usman to be the most helpful to my task, although it should be noted the issue to be determined was whether or not the Claimant had acted reasonably in exiting the portal, which is not the question I am asked to decide.  In his judgment His Honour Judge Platt found that the Claimant had acted unreasonably in exiting the protocol, and said: 

‘I am forced to the conclusion that the real reason for the claimant withdrawing her offer was to take advantage of the costs implications of bringing a part 7 claim.  Those advantages are, first, that a defendant will be under more pressure to settle since it might face a higher costs liability if he does not make an offer which the claimant accepts or fails to beat a hearing; and, second, that if the matter does go to a hearing the claimant’s solicitors will potentially recover more in costs than they otherwise would have done.  …

In my judgment to manipulate the RTA protocol procedure to take the claim away from stage 3 and into part 7 because of the costs implications is contrary to the spirit if not the letter of the protocol and wholly contrary to the overriding objective.  The court has developed the RTA protocol in order to provide a speedy, certain and cost effective way of dealing with these claims.  There are provisions whereby either party can seek to take the matter out of the protocol in certain situations if it is appropriate. …. However none of those apply in this case.’  

26. The Claimant was refused permission to appeal by Lord Justice Jackson, who said in his reasons, ‘I agree with the analysis of the provisions of the pre-action protocol for low value PI claims in RTAs made by Judge Platts.  I also agree with the judge’s application of those provision to the facts of this case.’

Conclusions 

27. Having had regard to the evidence, the protocol, and case law, and listened carefully to the arguments advanced by both parties, I have come to the conclusion that the Defendant’s argument is correct, and that it is not only possible, but it is intended by the provisions of the protocol, that the parties may compromise individual elements of a claim within the stage 2 process.  
28. In my judgment that is what has occurred in this case, and I therefore grant the Defendant’s application, by giving judgment in the sum of £2,319 in respect of the items previously agreed, together with associated protocol costs.  The remaining claims for credit hire and storage charges are allocated to the small claims track.

29. There are a number of reasons for my decision which I set out below.
30. Firstly, the portal is specifically designed for each head of loss to be claimed for separately.  The settlement pack table is in columns with a row for each item claimed.  The Defendant is required either to accept or make a counter-offer (even if for zero) in respect of each head.  The last column enables a running total to be kept of the amounts in dispute.  I infer from this that any part of a Claimant’s offer accepted by the Defendant is therefore regarded as an item ‘not in dispute’, thereby providing the parties a mechanism by which issues are narrowed and progress is made towards settlement.
31. If the parties have not resolved matters by the end of the stage 2 process, then stage 3 proceedings are issued.  It defies logic and the aims and intentions of the protocol if at such point, all items that had previously been agreed were regarded as un-agreed.  If that were the case, I would expect the protocol to state this clearly.  It does not.
32. Nowhere in the protocol does it state that offers made within the portal are made without prejudice, or are only capable of acceptance on the condition that agreement is made in respect of all heads of loss (there is special procedure for protocol offers within stage 3 set out at part 36 (II) rules 36.16- 36.22 of the CPR, but those offers are not without prejudice and do not apply here).  The protocol is a stand-alone code intending to resolve cases away from the courts.  Again, if it were intended that protocol offers were to be regarded as without prejudice or conditional, I would expect the protocol to say so explicitly.  It does not.
33. The Claimant’s interpretation of the rules would mean that in all cases proceeding to stage 3 where parties had agreed some items of loss but not others, the parties would be required to start the negotiation process afresh as all previous agreements would be found to be invalid.  That would inevitably create more cases at stage 3, more work for the courts and the parties, a need for interim payments to be repaid, and uncertainty and the risk of injustice as the status of offers previously made and accepted would be wholly unclear.  Mr Thomann said well this is what happens under the part 36 process where an offer is made and not accepted; a party may make a pre-action offer and seek to justify it in negotiations, but if the matter proceeds to litigation, that party may argue a different level of damages from that put forward in the offer.  But his analogy does not in my judgment apply.  If a part 36 offer is accepted, then of course the matter cannot be re-litigated.  In this case, the Claimant’s offers in respect of personal injury and pre-accident value were accepted.  
34. The protocol contains detailed provisions for interim payments to be made.  This is in my judgment entirely consistent with a code that allows individual heads of loss to be compromised while other heads of loss proceed to a further stage.  There is no provision within the code for interim payments to be returned in the event that the parties are unable to agree remaining items of loss.

35. It is noted that the Claimant has not sought to return the payment made by the Defendant pre-portal in respect of the pre-accident value of the bicycle.  If the Claimant is correct that there has been no agreement in respect of this head of loss, as the hire charges and storage have not been agreed, and that there can be no agreement in respect of individual heads of loss until all items have been agreed, then perhaps this cheque should have been returned long ago.  The Claimant’s actions are contrary to the stance now taken.
36. I do not accept that the Claimant can be regarded as having withdrawn its offer before acceptance.  The case to which I have been referred by the Claimant, Bostan v Royal Mail Group Limited, Bradford County Court, Deputy District Judge Webster, 11th June 2012, does not assist me.  The issue in that case was whether a Defendant was permitted to accept a stage 2 protocol offer even after the end of stage 2.  The judge held not.  That case is contradicted by the judgment of HHJ Gore QC in Purcell v McGarry, Liverpool County Court, 7th December 2012, which should be regarded as the more persuasive authority, although I am bound by neither, but in any event, neither applies to this case because as a matter of fact I find that the Defendant did accept the Claimant’s offer both before the end of the stage 2 process and before the Claimant purported to withdraw it.  

37. If the Claimant is right, then every time the word ‘acceptance’ is used in the protocol, it means ‘conditional acceptance’, i.e. an acceptance only in the event that all heads of loss are agreed.  This is a confusing and unlikely interpretation in my judgment.  

38. In respect of the arguments on costs.  The Claimant says there is unfairness in the Defendant’s interpretation of the protocol, because if a Defendant were allowed to hold the Claimant to his acceptance of the offer after exit from the portal, the Claimant is at risk of recovering no costs in respect of the matters agreed.  I do not accept this argument.  Firstly, in this particular case, the Defendant accepts and agrees that the portal costs follow to be awarded to the Claimant in respect of those items.  Secondly, the rules plainly provide that any offer made within the portal is deemed to include portal costs.  
39. The Claimant entered the portal with the expectation of recovering damages together with fixed portal costs, and that is what will be recovered as a consequence of the acceptance of the offers for personal injury and pre-accident value (albeit that was paid before the case entered the portal).  I fail to see how the Claimant can be regarded as having lost any opportunity to recover further costs as a result of the offers for personal injury being accepted in the circumstances of this case.  It is a protocol case and in the normal course of events, protocol costs will follow.  Should the case have changed so that it no longer met the protocol criteria in paragraph 4.1, if, for example, it became a multi-track case, then there is an opportunity to exit the protocol and issue part 7 claims.  If the Defendant did not comply with the protocol then the Defendant would have lost the opportunity to settle for fixed costs, thereby providing a potential gain to the Claimant.  But there is no provision within the rules that a Claimant may simply keep its options open in respect of costs in the event that agreement is not reached within stage 2 of the portal.  
40. I am left with the conclusion that the reason the Claimant has sought to exit the portal and to insist that there has been no agreement in respect of the claim for personal injury, is an attempt to manipulate the RTA protocol procedure in order to afford an opportunity of recovering increased costs from the Defendant.

41. In my judgment there is no unfairness to the Claimant as a result of a finding that the Defendant has compromised these two items of loss.  The Claimant is entitled to judgment in respect of those items together with the portal costs that would follow from the offers in respect of them being accepted.  

42. The Claimant has elected to exit the portal and proceed with a part 7 claim.  When allocating the claim I must have regard only to those items which are in dispute.  Plainly the claims for storage charges and hire charges fall within the small claims track limit.  District Judges deal with such claims on a regular basis within the small claims track limit and I am not satisfied that there is any element of complexity which would require allocation to a different track.

43. Accordingly, for the reasons contained within this judgment, I give judgment for the sum of £2,319 and allocate the remainder of the claim to the small claims track.

District Judge Vincent 

1st May 2014 
(handed down to the parties on 4th June 2014)
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