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	DEPARTMENT OF VETERANS AFFAIRS

Veterans Benefits Administration

Washington, DC  20420


Date: September 28, 2010

Director (00/21)

         In Reply Refer To: 211A

All VA Regional Offices and Resource Centers 
         Fast Letter 10-41

SUBJ:  Processing of Claims for Ischemic Heart Disease (IHD), Parkinson’s Disease (PD), Hairy Cell Leukemia and Other Chronic B-cell Leukemias (HCL/BCL), and Other Diseases Under Nehmer 

Background Information       
On October 13th, 2009, Secretary Shinseki announced his intent to establish a presumption of service connection for IHD, PD, or HCL/BCL for Veterans who served in the Republic of Vietnam.  This decision was based on the Institute of Medicine’s seventh biennial update, “Veterans and Agent Orange:  Committee to Review the Health Effects in Vietnam Veterans and Exposure to Herbicides.”  Under the court order of the U.S. District Court for the Northern District of California (the “Court”) in Nehmer v. U.S. Department of Veterans Affairs, 712 F. Supp. 1404, 1409 (N.D. Cal. 1989), VA must re-adjudicate previously denied claims for IHD, PD, or HCL/BCL filed by Nehmer class members (Vietnam Veterans and certain survivors) and provide retroactive benefits to the date of the prior claim to such individuals pursuant to 38 C.F.R § 3.816.  This requirement involves claims filed or denied from September 25, 1985, to August 31, 2010, the date VA published the final regulation establishing a presumption of service connection for the foregoing diseases. 

The Veterans Benefits Administration (VBA) has decided to partially centralize the processing of Nehmer cases.  Resource centers (RCs) will handle Nehmer re-adjudication cases and regional offices of jurisdiction (ROJs) will handle pending claims received prior to the final regulation.  

Policies and procedures outlined in this letter apply to all Nehmer cases, which include end products (EPs) 681 and 687.  Due to the complexity of Nehmer cases, further instructions and clarification on processing have been issued by VBA.

Regulatory Guidance

Following the publication of a proposed regulation that would amend 38 C.F.R. § 3.309(e) by adding IHD, PD, and HCL/BCL to the list of diseases presumptively associated with exposure to herbicides in Vietnam, VBA began preparation for adjudication and readjudication of claims affected by the addition of these new presumptive conditions.  VBA will issue these decisions on or after October 30, 2010.  The processing of these decisions must be consistent with the Nehmer court orders, 38 C.F.R. § 3.816, the Nehmer Training Letter (TL) 10-04 and Training Guide, and Nehmer training video.  

VA’s final regulation was issued on August 31, 2010.  See 75 Fed. Reg. 53202.  The final rule is a major rule, and implementation of this rule is subject to the provisions of the Congressional Review Act (CRA).  The CRA provides for a 60-day waiting period to allow Congress the opportunity to review the regulation.  Accordingly, no final decisions may be issued in cases involving one or more of the three new presumptive conditions before October 30, 2010.

End Product Guidance 

For the purposes of tracking, separate EPs have been assigned to the Nehmer claims:  EP 687 for readjudication of previously denied claims and EP 681 for new claims received between the Secretary’s original announcement and August 31, 2010.  For additional information on EP control of Nehmer claims, please see Fast Letter 10-38.

Accountability

ROJs and RCs must strictly comply with the instructions set forth in this letter and the Training Guide.  It is critical that Nehmer claims be expeditiously handled in accordance with the law.  Processing errors have resulted in court-imposed discovery, repeated processing of thousands of cases, and adverse judicial precedents.  

The processing of Nehmer claims often requires VA to operate under court-imposed deadlines.  Failure to comply with instructions could result in court-ordered sanctions against VA and/or VA officials.  Nehmer decisions are subject to scrutiny within VA, by plaintiffs’ counsel, and by the Federal Court that oversees the Nehmer litigation.  
Actions That Can Be Taken in Anticipation of the October 30, 2010 Implementation Date

Send the claimant a notification letter, if not already complete, using appropriate Nehmer development paragraphs, to include instructions outlined in Fast Letter 09-50.  There are no specific Nehmer paragraphs for EP 681s other than standard VCAA. Begin development for service treatment/personnel records or private medical records that may be necessary to establish the claim as ready-to-rate.  Extensive development may not be required in claims where sufficient evidence to rate the claim is already of record.  Examinations should be ordered to ascertain the current degree of disability if the record, to include a review of any available VHA records, does not provide evidence adequate for rating purposes.  When examinations are necessary, they should be ordered as early in claims process as possible.  

Following any necessary development, the claim should be held until the CRA waiting period has expired, which is October 30, 2010.  At that time, VA can issue rating decisions and notices of the decision to the claimant.  If entitlement to benefits can be established on a direct basis, a rating decision should be released without delay.  

Please see the Standard Operating Procedure (SOP) for the necessary guidance.

Training Guide 

Training Letter 10-04 and its attached Training Guide contain instruction on claims processing and effective-date determinations, which are more complex than normal benefit awards.  

A joint Field Operations and Compensation & Pension (C&P) Service Nehmer Working Group developed the comprehensive Training Guide.  Each RC involved in the processing of Nehmer claims selected individuals to participate in its development.  Each RC selected individuals (and may select others as needed) to serve as Nehmer subject matter experts (SMEs) for its RC and as points of contact (POCs) for the Nehmer Working Group.  ROJs must also select SMEs.

Required Training

In late June and early July, the C&P Service Policy Staff conducted videotaped classroom training on the Nehmer claims process in Columbia, SC.  The training is available on the VA Learning Management System (LMS) under the following LMS numbers:  1328781, 1328780, 1328782, and 1328783.  This LMS training is required for personnel working at all RCs and ROJs involved in the Nehmer project.  16 hours of training will be allotted to personnel who complete the LMS training.  

Additional training for ROJs will be conducted via LiveMeeting, or similar format, in October 2010.  ROJs will receive communication regarding this training in the near future.

Databases for Nehmer Processing 

Two Nehmer claims processing databases have been created for this project:  Nehmer Readjudication (EP 687) Worksheet 1; and, Nehmer Adjudication (EP 681) Worksheet 2 which can be found at WebLogon.  As of September 22, 2010, Nehmer Adjudication (EP 681) Worksheet 2 is currently under construction at the Philadelphia ITC and should be completed before October 30, 2010.  The Nehmer databases contain a step-by-step review checklist requiring user input during the review of each claims file.  A complete list of questions for each database can be found in TL 10-04.

Nehmer Readjudication (EP 687) Worksheet 1 was established for use at the RCs for processing of EP 687 claims.  Nehmer Adjudication (EP 681) Worksheet 2 must be used at the ROJs for processing of EP 681 claims.  ROJs will receive instructions on the database in conjunction with the planned training in October 2010.

The information obtained from the databases will be used for a variety of data-collection and reporting purposes and will also serve as the mechanism for status reporting to VBA leadership, the Secretary, Office of General Counsel, Department of Justice, and the Court.  Inaccurate reporting of work completed and failure to adequately track and document work have resulted in the Court issuing “Show Cause” orders regarding why VA and VBA supervisors should not be held in contempt of court.  Therefore, VA personnel must exercise extreme care when inputting information into each database.
Project Management 

Michael Dusenbery, Director of the Nashville VARO, has been assigned as the Nehmer Project Manager (PM).  Questions for the PM can be directed to VAVBANAS/SAREA/NEHMER.
Payment Effective Dates

Under Nehmer, you must award the earliest possible effective date in accordance with 38 CFR § 3.816.  The Training Guide and videos have detailed information about effective dates.  Questions about the interpretation of the effective-date provisions pertaining to Nehmer may be referred to the C&P Policy Staff, Attention: Kerry Baker. at VAVBAWAS/CO/NEHMER.
Jurisdiction of Claims Files

Pending Nehmer cases with 681 EPs that involve the death of the claimant subsequent to VA receiving the claim will be forwarded to and adjudicated by the appropriate RC:  Philadelphia, Seattle, or Waco.  Further instruction will be provided in the final SOP.  Please refer to the SOP for additional information on jurisdiction, priority processing, transfer, and shipment of claims files associated with Nehmer.

Quality Reviews
VA will use a two-tier review process for ratings, and a two-tier review process for authorization.  Prior to processing a rating decision, all Nehmer-related ratings must undergo a review by a Nehmer rating SME.  This review will include providing a second signature on the rating decision and completing the rating portion of the SME review checklist (Enclosure 1).  

Upon completion of the rating review, the award action and notice of decision (award letter) will be reviewed and authorized by a designated authorizing SME (Senior or GS-11 VSR).  In addition to authorizing the case, the authorizing SME will also complete the authorization portion of the SME review checklist.  The SME reviewers must conduct a review of their respective areas of responsibility.  The Nehmer SME Checklist (Enclosure 1) will be used to ensure quality in the processing of Nehmer claims.  The checklist must be incorporated into the claims file, and additional instructions are included with Enclosure 1.  This includes a checklist that annotates errors that are subsequently corrected.

The Philadelphia ITC is currently in the process of automating the checklist, which will be located at WebLogon.  Until such action is complete, utilize the SME checklist enclosed with this fast letter.  In anticipation of the imminent implementation of automated checklists, field stations will not be required to backfill previously completed checklists into WebLogon once programming is complete.  However, claims files for cases ready-to-rate as of the release of this fast letter must contain a completed checklist.

The SMEs should not conduct quality reviews in cases wherein they were any of the following:

· Veterans Service Representative that prepared development or award action; or

· Rating Veterans Service Representative that prepared the rating decision.

C&P Service will conduct quality reviews on a statistically valid number of cases.  Further, Systematic Technical Accuracy Review (STAR) will select and review additional cases based on standard STAR requirements.  Due to the priority, complexity, and large volume of claims files requiring Nehmer processing, C&P Service intends to communicate strengths and weaknesses to assist the ROJs and RCs in this process.  SMEs may liberally contact their assigned Working Group POCs for information, additional training, or other assistance necessary to avoid processing errors.  
Nehmer Policy Issues

When possible, questions concerning Nehmer policy issues should be addressed with the designated SME.  If the SME is unable to answer the question or needs additional guidance, the question should be forwarded to the Q&A mailbox at VAVBANAS/SAREA/NEHMER. 
Attorney Fees

If a claimant had an appeal pending seeking service connection for one of the new presumptive conditions and VA awards service connection subsequent to the Secretary’s announcement, then fees would be payable under 38 U.S.C. § 5904 if the requirements of that provision are otherwise satisfied and the fees are reasonable.  
Rating and Notification Requirements

The following guidance is in direct contrast to M21-1MR Part III.iv.6.A.1.b, which states that ratings may not contain only denied and deferred issues (Improper Use of a Partial Rating).  The guidance below is only for the Nehmer claims process and is not to be used in any other circumstance.

· If a Nehmer claim is not ready to rate, but the claim contains other non-Nehmer issues that are ready to rate, and that must be denied, the RC/ROJ should defer the Nehmer claim and deny the other issues.  The production EP should be cleared and the Nehmer claim forwarded for continued processing.  The rating must address the denied issues and defer the Nehmer-related presumptive condition.  The notification letter must document the denial and include the deferral of the Nehmer presumptive condition.

· If the Nehmer claim must be denied, a rating must be done.  If there are pending issues, not associated with the Nehmer claim, those issues should be deferred on the rating decision unless they are ready to rate.  The notification letter must document the denial of the Nehmer claim and include the deferral of the other pending issues.  The RC/ROJ should clear the Nehmer EP, and continue to process the remaining issues, if any. 

· During the development of a Nehmer-related condition, if VA discovers that development of a non-Nehmer related issue(s) has not been initiated, such as sending the initial notice letter, then combine the notice required under Nehmer and the notice normally required under 38 C.F.R. § 3.159 (Duty to Assist).  There is no need to provide separate notices.

Whom to Contact for Help

If you have questions or need additional information, e-mail your inquiry to the Q&A mailbox at VAVBANAS/SAREA/NEHMER.

Rescission

This letter rescinds Fast Letter 09-09, Readjudication of Claims for AL Amyloidosis (ALA) and Other Diseases Under Nehmer.







/S/


Thomas J. Murphy


Director


Compensation and Pension Service

Enclosure

Enclosure 1

Nehmer SME Checklist Instructions

Manual Completion:

· The SMEs will input the following: 

· Claim number

· Veteran’s name  

· RO [Claims controlled under end products 681 will require input of the RO]

· RC and ROJ [Claims controlled under end products 687 will require input of the RC and ROJ]

· The SMEs will legibly print their full name in the appropriate block

· The SMEs will sign their name and input the date in the appropriate blocks

· The SMEs will answer all questions 

· The SMEs will provide explanations for all “No” answers marked with an asterisk [*] on the “Nehmer Rating or Authorization SME Checklist Explanations” sheets
· The Rating SME will sign as second signature on the rating decision 

· The SMEs will file copies of the signed checklists in the claims file

· The SMEs will save copies of the checklists in Virtual VA

Automated Completion:

· The following fields will be automated in the database: 

· Claim number

· Veteran’s name  

· RO [Claims controlled under end products 681 will require input of the RO]

· RC and ROJ [Claims controlled under end products 687 will require input of the RC and ROJ]

· The SMEs will type their full name in the appropriate block

· The SMEs will answer all questions

· The SMEs will provide an explanation in a text field for all “No” answers

· The Rating SME will sign as second signature on the rating decision

· The SMEs will:

· Print the checklist

· Sign their name and input the date in the appropriate blocks

· The SMEs will file a copy of the signed checklist in the claims file

NOTE: All questions require a response. 

NOTE: All questions on the automated checklist must be answered in sequential order. 

	NEHMER Rating SME CHECKLIST



	Claim Number:
	Veteran’s Name:

	RO:
	RC:
	ROJ:

	Print Name of SME Reviewer:

	SME Reviewer Signature: 
	Date of Review:


	
	Yes
	No
	N/A

	1. Is there evidence of in-country service in Vietnam?
	
	
	

	2. Is IHD, PD or HCL/BCL claimed OR denied between 9/25/85 and 8/31/10?
	
	
	

	3. Is there a confirmed diagnosis of the claimed presumptive(s)?
	
	
	

	4. Is a diagnosis ruled out for the claimed presumptive(s)?
	
	
	

	5. Did VA request and obtain additional evidence identified by the class member? *
	
	
	

	

	6. Is the denial for SC correct? *
	
	
	

	7. If SC for IHD, PD or HCL/BCL is in order, does the decision award the earliest justifiable effective date? *
	
	
	

	8. Is the evidence adequate for rating purposes? *
	
	
	

	9. Does the evidence of record show the current level of disability? *
	
	
	

	10. Is the evaluation assigned appropriate based on the current level of disability? *
	
	
	

	

	11. Is there evidence of a secondary condition(s) due to IHD, PD or HCL/BCL?
	
	
	

	12. Does the medical evidence on file show current level of disability for the secondary condition(s)? *
	
	
	

	13. Is the correct effective date(s) for the secondary condition(s) assigned? *
	
	
	

	14. Is the correct evaluation for the secondary condition(s) assigned? *
	
	
	

	15. Are other AO presumptive disability(s) noted in the record?
	
	
	

	16. If the AO presumptive disability(s) is affected by Nehmer, was the issue correctly addressed? *
	
	
	

	

	17. If deceased, did AO related disability(s) cause, contribute to, or hasten death?
	
	
	

	18. Is SC death established? * 
	
	
	

	19. If SC death was denied, was denial correct? *
	
	
	

	

	20. Was the evidence cited adequate for the Memorandum for the Record? *
	
	
	

	21. Was all pertinent evidence discussed in the rating decision? *
	
	
	

	22. Was the basis of each decision identified and explained in the rating decision? *
	
	
	

	23. If the minimum evaluation was assigned, was additional development initiated? *
	
	
	

	24. If applicable, were IU and SMC(s) correctly considered and applied? *
	
	
	

	25. Are other issue(s), Nehmer and/or any other, properly addressed? *
	
	
	


* An explanation is required for “no” answers to these entries. 

	NEHMER Rating SME CHECKLIST ExplanationS 

	5. Did VA request and obtain additional evidence identified by the class member? 

	

	6. Is the denial for SC correct? 

	

	7. If SC for IHD, PD or HCL/BCL is in order, does the decision award the earliest justifiable effective date? 

	

	8. Is the evidence adequate for rating purposes? 

	

	9. Does the evidence of record show the current level of disability? 

	

	10. Is the evaluation assigned appropriate based on the current level of disability? 

	

	12. Does the medical evidence on file show current level of disability for the secondary condition(s)? 

	

	13. Is the correct effective date(s) for the secondary condition(s) assigned? 

	

	14. Is the correct evaluation for the secondary condition(s) assigned? 

	

	16. If the AO presumptive disability(s) is affected by Nehmer, was the issue correctly addressed? 

	

	18. Is SC death established? 

	

	19. If SC death was denied, was denial correct? 

	

	20. Was the evidence cited adequate for the Memorandum for the Record? 

	

	21. Was all pertinent evidence discussed in the rating decision? 

	

	22. Was the basis of each decision identified and explained in the rating decision? 

	

	23. If the minimum evaluation was assigned, was additional development initiated? 

	

	24. If applicable, were IU and SMC(s) correctly considered and applied? 

	

	25. Are other issue(s), Nehmer and/or any other, properly addressed? 

	


	NEHMER Authorization SME CHECKLIST



	Claim Number:
	Veteran’s Name:

	RO:
	RC:
	ROJ:

	Print Name of SME Reviewer:

	SME Reviewer Signature: 
	Date of Review:


	
	Yes
	No
	N/A

	1. Was DIC paid? *
	
	
	

	2. Was SC burial paid? *
	
	
	

	3. Were transportation charges paid correctly? *
	
	
	

	4. Were retroactive benefits paid (live and/or death) to the survivor(s)? *
	
	
	

	5. Were all dependents correctly added and/or removed from the award? *
	
	
	

	6. Were offsets, i.e. MRP, SBP, separation, severance and 1151, correctly applied? *
	
	
	

	7. Was the proper class member/payee paid? *
	
	
	

	8. Was the class member(s) notified? *
	
	
	

	9. Is the notification letter adequate? *
	
	
	

	10. Did the notification include appeal rights?
	
	
	

	11. Was the POA included in the notification letter (if applicable)?
	
	
	

	12. Are other issue(s), Nehmer and/or any other, properly addressed? *
	
	
	


* An explanation is required for “no” answers to these entries.

	NEHMER Authorization SME CHECKLIST ExplanationS 

	1. Was DIC paid? 

	

	2. Was SC burial paid? 

	

	3. Were transportation charges paid correctly? 

	

	4. Were retroactive benefits paid (live and/or death) to the survivor(s)? 

	

	5. Were all dependents correctly added and/or removed from the award? 

	

	6. Were offsets, i.e. MRP, SBP, separation, severance and 1151, correctly applied? 

	

	7. Was the proper class member/payee paid? 

	

	8. Was the class member(s) notified? 

	

	9. Is the notification letter adequate? 

	

	12. Are other issue(s), Nehmer and/or any other, properly addressed? 

	


4

