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Policy (211)





Clarification of Military Sexual Trauma (MST) Training 





We have received requests for clarification of the live MST training conducted in December 2011.





In claims involving MST, we’ve received questions about granting service connection for diagnoses other than posttraumatic stress disorder (PTSD).  Under the provisions of 38 CFR § 3.304(f), markers can warrant a Department of Veterans Affairs (VA) exam for claims of PTSD based on MST.  Currently, if a VA exam results in a diagnosis other than PTSD, we are not authorized to service connect that disability under § 3.304(f). 





When non-PTSD mental disorders are claimed or diagnosed, offices should follow the general guidelines under 38 CFR § 3.303, which require evidence of an “event” in service, not credible evidence of an in-service “stressor.”  There is no provision for establishing the occurrence of: (1) a fear-related “event” in service based only on the Veteran’s lay statement and its acceptance by an examiner or (2) a personal assault/MST “event” in service based only on a “marker” and an examiner’s acceptance of the Veteran’s lay statement of the event.  





Generally, all non-PTSD conditions may be service connected if there is in-service documentation of the condition – or proof of the event – and a medical nexus connecting the current diagnosis and the in-service condition/event.  Most often, theses cases will have gone through the Veterans Health Administration (VHA) exam process because a “marker” was found, not because credible evidence established the occurrence of in-service MST.  Therefore, the examiner’s opinion regarding the Veteran’s credibility cannot be used to establish occurrence of the MST, which is now an “event” under § 3.303.  





We have also received questions about obtaining the records of a third party Veteran.  When credible evidence may exist in another Veteran’s records to support a claimant/Veteran’s MST claim, the other Veteran’s records may be requested and used for the purpose of adjudication, for example, to corroborate a stressor. The requested records must be limited to only information necessary to adjudicate the claim.  The Office of General Counsel (OGC) confirmed this guidance on exceptions to privacy and confidentiality restrictions.  





We will provide procedures for documenting and maintaining the records that may be disclosed, in light of the fact that a claimant has the right of access to his/her claims file, in the near future.





Traumatic Brain Injury (TBI) and Vertigo





Compensation Service has determined that vertigo will not be separately rated when evaluating traumatic brain injury (TBI).  Vertigo is a "symptom" related to TBI and this subjective symptom is already considered in the facets of the TBI criteria.  This guidance also applies to constant vertigo.  Please note that if vertigo has already been granted a separate compensable evaluation, do not correct the evaluation or determine a clear and unmistakable error.


Conversely, if the Veteran is diagnosed with vertigo in service and vertigo is present post service, vertigo can be granted a separate evaluation.  In this instance, vertigo is a separate diagnostic entity and not associated with any other disease, meaning it can be rated under the appropriate analogous diagnostic code.  





Prostate Cancer and the Meaning of “Watchful Waiting”





It has come to our attention that there is some confusion in applying the terminology of watchful waiting in the evaluation of prostate cancer.  In the May 1, 2000, � HYPERLINK "http://vbaw.vba.va.gov/bl/21/publicat/Letters/TrngLtrs/tl00-02.doc" ��Training Letter (TL) 00-02, Benign Prostatic Hypertrophy and Prostate Cancer�, watchful waiting was defined as the following: "A type of treatment during which patients do not undergo any immediate specific therapy, but the patient is closely monitored.  The rationale is that prostate cancer grows slowly and may not progress significantly during the patient's lifetime, especially if there is a short life expectancy due to age or other illness."  In such cases, the physician essentially determines, in view of the Veteran's overall clinical picture, that it would be medically contraindicated 


to undergo an invasive surgery or intensive anti-neoplastic treatment such as chemotherapy or radiation.  Instead, the physician decides to closely monitor the progress of the active cancer.








The application of watchful waiting appears to be limited to cases where there is an active cancer that is allowed to progress, as discussed in TL 00-02, as well as when the prostate cancer is in remission following surgery and/or anti-neoplastic treatment.  If applied in the context of an inactive cancer, watchful waiting is used for the purpose of closely monitoring the patient to determine if the cancer in remission has recurred and become active.





If a VA examination or Disability Benefits Questionnaire (DBQ) indicates that the Veteran is being treated by watchful waiting, the controlling criteria is whether or not the watchful waiting is applied to an active cancer or cancer in remission.  The treatment of an active cancer with watchful waiting will require continuation of a 100 percent evaluation because the cancer is active.  However, if the physician indicates that watchful waiting is being used to monitor a cancer in remission, the cancer will be rated on the basis of any residuals, since the cancer is no longer active.





Procedures (212)


 


Clarification of Fast Letter (FL) 11-33, Procedures When a Private Treatment Provider Refuses to Accept VA Form 21-4142, Authorization and Consent to Release Information to the Department of Veterans Affairs (VA), Without an Original Signature





� HYPERLINK "http://vbaw.vba.va.gov/bl/21/publicat/Letters/FL11/FL11-033.doc" ��FL 11-33� provided procedures for when a private treatment provider will not accept VA Form 21-4142 without an original signature, and when the provider requests a special release form.





Compensation Service would like to clarify some instructions provided in this FL:





In addition to sending the 15-day letter to the claimant in these situations, the following procedures apply:


If the provider requests a VA Form 21-4142 with an original signature and the file does not contain one, send a VA Form 21-4142 to the claimant with the 15-day letter.


If the provider sends a copy of the special release form, send the special release form to the claimant with the 15-day letter.


Add the following text as the first sentence of the second paragraph of the 15-day letter: “Please sign, complete, and return the enclosed form.”  


   If the claimant returns the signed special release form or VA Form 21-4142, continue development for the private treatment records per �HYPERLINK "http://vbaw.vba.va.gov/BL/21/M21/content/infomap.asp?address=M21-1MRIII.iii.1.C.14" \l "M21-1MRIII.iii.1.C.14.a"��M21-1Manual Rewrite (MR) Part III, Subpart iii, Chapter 1, Section C, Topic 14, Block a (III.iii.1.C.14.a)� and � HYPERLINK "http://vbaw.vba.va.gov/BL/21/M21/content/infomap.asp?address=M21-1MRI.1.C.6" \l "M21-1MRI.1.C.6.b" ��M21-1MR I.1.C.6.b and d�, sending an initial request for the private treatment records, and at least one follow-up request. 





The FL also stated that if a provider requests a VA Form 21-4142 with an original signature, and the file contains one, send it with a follow-up letter to the provider requesting the evidence within 15 days.  Per � HYPERLINK "http://vbaw.vba.va.gov/BL/21/M21/content/infomap.asp?address=M21-1MRI.1.C.6" \l "M21-1MRI.1.C.6.g" ��M21-1MR I.1.C.6.g�, we must also notify the claimant at the time of a follow-up for private treatment records.  


When sending a 15-day follow-up letter to the provider, also send a follow-up letter to the claimant. 


Use the current follow-up letter in Modern Awards Processing and Development (MAP-D), changing 30 days to 15 days. 





We will update MAP-D with this language, and will update M21-1MR to reflect the above procedures. 














Revised Procedures for Telephone Contact and Development





On February 17, 2012, Compensation Service released � HYPERLINK "http://vbaw.vba.va.gov/bl/21/publicat/Letters/FL12/FL12-004.doc" ��FL 12-04, Revised Procedures for Telephone Contact and Development�, which revised telephone development procedures to remove inefficiencies in the process.  Under the revised procedures stations: 


are no longer required to undertake telephone development at specific points in the claim process, and are now able to use their own discretion in determining when telephone development would be most beneficial, and  


will now document unsuccessful attempts to contact an individual by telephone as a “contact note” in MAP-D, rather than on a VA Form 21-0820, Report of General Information.  





Updated Schedule for Rating Disabilities; Evaluation of Amyotrophic Lateral Sclerosis


(ALS)





On December 20, 2011, VA published final rule RIN 2900-AN60, Schedule for Rating Disabilities; Evaluation of Amyotrophic Lateral Sclerosis, in the Federal Register.  Under the provisions of AN60, VA must assign a 100 percent minimum evaluation for any Veteran with service-connected ALS.  





On March 1, 2012, Compensation Service issued � HYPERLINK "http://vbaw.vba.va.gov/bl/21/publicat/Letters/FL12/FL12-006.doc" ��FL 12-06, Final Rule: Updated Schedule for Rating Disabilities; Evaluation of Amyotrophic Lateral Sclerosis (ALS),� to provide guidance for handling cases affected by AN60.  The FL includes instructions for adjusting Veterans’ records where ALS is already service-connected at less than 100 percent.





Application of FL 11-38, Adding Dependents to a Retroactive Award





Compensation Service has received a number of questions in the 212A mailbox about the application of �HYPERLINK "http://vbaw.vba.va.gov/bl/21/publicat/Letters/FL11/FL11-038.doc"��FL 11-38�.  In response to these questions, on March 2, 2012, we posted a Question and Answer (Q&A) for this FL on the � HYPERLINK "http://vbacodmoint1.vba.va.gov/bl/21/faq/FAQ_List.asp?action=DateNew" ��Frequently Asked Questions (FAQ) webpage�.





Additionally, in the February 23, 2012, Quality Review Call, the Quality Staff discussed the impact of FL 11-38 on the Systematic Technical Accuracy Review (STAR) review process and noted that STAR would begin calling errors on cases with February (or later) disposition dates.





Examination Requests for Claims for Increase in Mental Health Disabilities





In order to continue providing quality development in a timely manner through the Veterans’ Benefits Management Assistance Program (VBMAP), regional offices (ROs) will assist ACS Federal Solution LLC (ACS) in transferring claims folders to Veterans Health Administration medical centers (VAMCs).  This will occur only when review of the claims folder by an examiner is required in connection with a claim for an increased evaluation for a service-connected mental disorder.





In these situations, ACS will





send e-mail notice to both the Veterans Service Center (VSC) mailbox and the Captain at the RO with custody of the claims folder, and


attach to the email electronic copies of any evidence it has collected that would be relevant to the examiner.  (This will not include copies of VA treatment records.)





Upon receipt of the email, the Captain at the RO with custody of the claims folder is responsible for taking the following actions:





locate the claims folder


print out and associate with the claims folder the evidence ACS attached to its e-mail


associate with the claims folder any drop mail that belongs in the claims folder, to specifically include the document on which the Veteran requested an increased evaluation, and


transfer the claims folder to the appropriate VAMC within 24 hours.





Note:  ROs may take up to 72 hours to transfer the claims folder to the appropriate VAMC, but only if extenuating circumstances exist.





M21-1Manual Rewrite (MR) Changes Released





Over the last several months, Compensation Service released numerous updates to �HYPERLINK "http://vbaw.vba.va.gov/bl/21/M21/content/updates.asp"��M21-1 Manual Rewrite (MR�).  Please refer to pages seven through nine for a summary of the most important substantive changes in each updated Section.





Training & Contract Exams (213)





Centralized Skill Certification Updates





The Pension Management Center (PMC) Veterans Service Representative (VSR) test is scheduled for April 11, 2012.  Please refer to �HYPERLINK "http://vbaw.vba.va.gov/bl/20/201/letters/2009/20f-09-24.doc"��the Office of Field Operations (OFO) letter 20F-09-24, PMC VSR Skill Certification for Fiscal Year 2010� for eligibility criteria and guidelines.


Upcoming Events requiring field support:


Journeyman Rating Veterans Service Representative (JRVSR) - Item Writing Workshop – March 20-22—Houston 


Coach – Cut-Score Workshop – April 4-5 – Location to be determined (TBD)


Decision Review Officer (DRO) – Item Writing Workshop – Apr 17-20 – Location TBD


VSR - Item Writing Workshop – Apr 24-26 – Location TBD





March Challenge Session





The Training Staff is hosting the March VSR Challenge Session from March 19, 2012 through April 13, 2012.  Training will be held at the Veterans Benefits Administration (VBA) Academy in Baltimore, Maryland and at the Appeals Management Center (AMC) in Washington, DC.





The RVSR Challenge Session is scheduled for eight weeks, from March 19, 2012 through May 18, 2012, with a break after the fourth week.  The training will be held at three locations: 


the VBA Academy in Baltimore, Maryland,


the Seattle RO, and 


the Philadelphia RO.


    


RVSR students are expected to work at their local RO during the break week, unless leave has been approved by their office.





Quality Assurance (214)





Routing Mail to Central Office (CO)





Due to a recent influx of claim related mail received at CO, we want to remind ROs that mail should not be routinely forwarded to CO or to the STAR staff in Nashville for cases that are pending review.  The mail should be retained on station until the folder is returned (i.e. place mail on search in Control of Veterans Records System (COVERS)).  The station should also take action on mail that can be worked without the folder.  STAR does not take action on active mail.


 


If the station needs the file to be expedited, it should contact the STAR office in Nashville at � HYPERLINK "mailto:214B.VBACO@va.gov" ��VAVBAWAS/CO/214B�.





Rating Quality Call





The Monthly Rating Quality Call for March is scheduled for March 22, 2012, at 2:00 PM EST, and will be moderated by the Quality Assurance Officer, Kathy Strickland.  





Compensation Service will post the call-in information on the Calendar Page for March 2012, which can be accessed through � HYPERLINK "http://vbacodmoint1.vba.va.gov/bl/21/calendar/cal_month.asp?myMonth=0" ��Compensation Service’s Home Page Calendar�.  





Direct questions to the Quality Assurance mailbox at � HYPERLINK "mailto:214B.VBACO@va.gov" ��VAVBAWAS/CO/214B�.





Business Management (215)





Correct Language for the Modern Awards Processing-Development (MAP-D) “Claim for Increase” Development Action


 


The language for the “Claim for Increase” development action, under What the Evidence Must Show development type, should read as follows:


 


“To support your claim for an increased evaluation of your service-connected disability, medical or lay evidence must show a worsening or increase in severity and the effect that worsening or increase has on your ability to work.”


 


OGC approved this language, and we submitted a request to update the MAP-D language.   However, until the change is implemented in MAP-D, anyone using this development action must manually edit the “What the Evidence Must Show” language for “Claim for Increase.”
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Listing of M21-1 Manual Rewrite (MR) Changes Released





Part I


M21-1MR Part I, Chapter 1, Section B – Handling Claims under 38 U.S.C 5103, reflects procedural changes when a private treatment provider refuses to accept VA Form 21-4142.


M21-1MR Part I, Chapter 5, Section D – Statement of the Case (SOC) and Supplemental Statement of the Case (SSOC), to clarify that when listing evidence in a SOC the decision maker should specify VA treatment records contained in the electronic folder in Virtual VA.


M21-1MR Part I, Chapter 5, Section F – Docketing, Certification and Claims Folder Transfer, clarifies the proper handling of records contained in the electronic claims folder in Virtual VA at the time an appeal is certified to the Board of Veterans’ Appeals (BVA).





Part III


M21-1MR Part III, Subpart i, Chapter 2, Section A – General Information on Pre-Discharge Claims, updates guidance on processing pre-discharge claims.  


M21-1MR Part III, Subpart i, Chapter 2, Section B – Division of Responsibilities for Processing Pre-Discharge Claims, updates guidance on processing pre-discharge claims.


M21-1MR Part III, Subpart ii, Chapter 1, Section A – Process Overview, specifies that a claim filed for a claimant who is incompetent requires the signature of the claimant’s fiduciary.


M21-1MR Part III, Subpart ii, Chapter 1, Section B – Mail Management, clarifies the handling of cover sheets from a power of attorney, and handling end product (EP) 930. 


M21-1MR Part III, Subpart ii, Chapter 2, Section B – Original Disability Claims, specifies that VA Form 526c, Pre-Discharge Compensation Claim, is now used to file BDD and Quick Start claims.


M21-1MR Part III, Subpart ii, Chapter 2, Section C – Original Death Claims, clarifies procedures for handling an unsigned application for death or burial benefits. 


M21-1MR Part III, Subpart ii, Chapter 2, Section D – Informal Claims, updates guidance on informal claims and lost claims. 


M21-1MR Part III, Subpart ii, Chapter 2, Section E – Reopened Claims, clarifies both that there is no VA Form requirement for a reopened claim, and the process for screening supplemental service treatment records. 


M21-1MR Part III, Subpart ii, Chapter 3, Section B – Folders and Charge Cards, specifies that a red rope folder is not created for paperless claims. 


M21-1MR Part III, Subpart ii, Chapter 3, Section C – Filing and Removal of Material, clarifies procedures for filing materials in claims folders, including guidance on uploading Compensation and Pension Record Interchange (CAPRI) records into Virtual VA. 


M21-1MR Part III, Subpart ii, Chapter 5, Section E – Permanent Transfer Out of Transfer In of Claims Folders, provides guidance on electronically recalling folders retired to VA Records Center and Vault (VA RC&V).


M21-1MR Part III, Subpart ii, Chapter 8, Section A- General Policies for FNOD Processing, amends procedures for contemporaneous notice of First Notice of Death (FNOD) processing to remove the reference to the source of the FNOD.


M21-1MR Part III, Subpart iii, Chapter 1, Section B – Evidence Requested from the Claimant, clarifies content and adds information regarding the acceptability of photocopies of service treatment records.





M21-1MR Part III, Subpart iii, Chapter 1, Section C – Requesting Evidence from Other Sources, to add instructions regarding uploading CAPRI records into Virtual VA, clarifies telephone development instructions, and incorporates instructions for when a provider does not accept a request for treatment records using a VA Form 21-4142. 


M21-1MR Part III, Subpart iii, Chapter 2, Section E – Unique Claims and Situations that Require Special Handling, clarifies instructions for handling various types of evidence requests.


M21-1MR Part III, Subpart iii, Chapter 5, Section B – General Information on Establishing Marital Relationship, re-organizes the Section and clarifies requirements for proof of marriage.  


M21-1MR Part III, Subpart iii, Chapter 6, Section A – Notification of Potential Entitlement and School Attendance, clarifies eligibility criterion for Restored Entitlement Program for Survivors (REPS) and definition of school sessions. 


M21-1MR Part III, Subpart iii, Chapter 6, Section B – Awards and Adjustments Based upon School Attendance, clarifies instructions for discontinuing benefits and changing a child’s status. 





Part IV


M21-1MR Part IV, Subpart ii, Chapter 1, Section C – Claims for Service Connection for Disabilities Resulting from Ionizing Radiation Exposure Under 38 CFR 3.311, updates contact information for the Air Force and Coast Guard. 


M21-1MR Part IV, Subpart ii, Chapter 1, Section D – Claims for Service Connection for Post-Traumatic Stress Disorder (PTSD), updates the possible selections to use in the Modern Awards Processing-Development (MAP-D) application when developing a claim based on personal trauma.


M21-1MR Part IV, Subpart ii, Chapter 1, Section F – Claims for Service Connection for Disabilities Resulting from Exposure to Mustard Gas or Lewisite, clarifies language.


M21-1MR Part IV, Subpart ii, Chapter 1, Section H – Claims for Service Connection for Other Diseases and Disabilities, clarifies language. 


M21-1MR Part IV, Subpart ii, Chapter 2, Section C – Service Connection for Disabilities Resulting from Exposure to Environmental Hazards or Service in the Republic of Vietnam (RVN), clarifies processing of claims based on exposure to contaminated drinking water at Camp Lejeune and claims based on environmental hazards.


M21-1MR Part IV, Subpart ii, Chapter 2, Section F – Compensation Based on Individual Unemployability (IU), clarifies procedures. 


M21-1MR Part IV, Subpart ii, Chapter 2, Section G – Benefits Under 38 U.S.C. 1151, corrects the regulatory reference citation for informed consent. 


M21-1MR Part IV, Subpart ii, Chapter 2, Section H – Special Monthly Compensation (SMC), adds instructions regarding the mandatory use of the SMC calculator and clarifies instructions on processing claims for housebound benefits per Bradley v. Peake.


M21-1MR Part IV, Subpart ii, Chapter 2, Section J – Compensation Under 38 CFR 4.28, 38 CFR 4.29, and 38 CFR 4.30, notes that competency should not be put at issue when a 100 percent evaluation for a mental disorder is assigned under 38 CFR 4.29 unless the issue is otherwise raised by the evidence in the case.


M21-1MR Part IV, Subpart ii, Chapter 3, Section B – Failure to Report for Review Examination, changes the authorized Internet address locator service from ChoicePoint to Accurint for Government. 





M21-1MR Part IV, Subpart iii, Chapter 2 – Rating Dependency and Indemnity Compensation (DIC) and Death Compensation Claims, clarifies the use of VA Forms 21-0820b and 21-2680. 





Part V


M21-1MR Part V, Subpart iii, Chapter 3 – Pension Reductions for Medicaid-Covered Nursing Facility Care, clarifies instructions regarding the $90 Medicaid nursing home reductions. 





Part IX


M21-1MR Part IX, Subpart I, Chapter 3 – Specially Adapted Housing (SAH) or Special Home Adaptation (SHA) Grants, removes Manchester from the contact list of regional loan centers and revises language in the Section 5103 notice for specially adapted housing and special home adaptation. 





Part X


M21-1MR Part X, Chapter 10 – Income Verification Match (IVM): Further Development, clarifies IVM processing instructions.


M21-1MR Part X, Chapter 16 – Fugitive Felon Match, clarifies processing of fugitive felon cases.
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