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Case No: D06LV750
IN THE COUNTY COURT 

SITTING AT LIVERPOOL

35 Vernon Street
Liverpool

L2 2BX

Hearing Date: 16th May 2018  
Before:

DISTRICT JUDGE BALDWIN

(sitting as a Regional Costs Judge)

- - - - - - - - - - - - - - - - - - - - -

Between:

	
	MICHELLE McKENDRY

	Claimant

	

	
	-and-
BRITISH AIRWAYS PLC
	Defendant


- - - - - - - - - - - - - - - - - - - - -

- - - - - - - - - - - - - - - - - - - - -

Mr John Meehan (of Slater Gordon) for the Claimant
Mr Max Davidson (instructed by Kennedys) for the Defendant
JUDGMENT (Approved)
Introduction and background - preliminary issue – applicability of the Pre-action Protocol for Low Value Personal Injury (Employers’ / Public Liability) Claims
1. This is my decision on the initial preliminary issue, listed for my determination as part of detailed assessment of costs proceedings arising out of an original claim for damages for personal injuries.

2. The original claim arose out of an accident on board an aircraft operated by the Defendant carrier which befell the Claimant on 6th March 2016.   The Claimant had just boarded a flight at London Heathrow due to depart for Dubai when she received a heavy blow to her head as a result of a suitcase falling from an overhead locker above her seat, with which a fellow passenger  had been having difficulties.
3. She instructed solicitors who wrote a letter of claim to the Defendant on 10th May 2016, intimating a claim “(p)ursuant to article 17 of the Carriage by Air Act 1961 (as amended by the Carriage by Air Acts (Implementation of the Montréal Convention 1999) Order 2001).”    It is common ground that what was intended to be intimated was a claim pursuant to Article 17 of the Montréal Convention 1999, as implemented by a combination of the Carriage by Air Act 1961 (as amended) and Reg. (EC) 2027/97 (as amended) and that the Defendant was not in any way misled by the above description.   The letter went on to state, “you are strictly liable for injuries sustained by a passenger upon condition that the accident which caused the… injury took place on board the aircraft or in the course of any operations of embarking or disembarking the aircraft.”
4. The Defendant, through its solicitors, responded by letter dated 22nd June 2016 in this way,

“On behalf of our client, we confirm that liability is admitted pursuant to art. 17 of the Montréal Convention 1999 for proven damages for bodily injury caused when a bag fell out of the overhead locker onto Mrs Michelle McKendry whilst she was on board flight BA 107 from London Heathrow, United Kingdom (LHR) to Dubai, United Arab Emirates (DXB) on or about 06 March 2016.”


The letter continued,

“You will also be aware of the extension of the portal to public liability claims.   As this incident occurred in London, this claim should have been brought under the portal and you should have initiated it by sending the Defendant Only notification to British Airways.    Therefore, please submit your CNF to Kennedys Law LLP and note that the insurer/compensator should be “Speedbird”.  As an alternative, should you not wish to submit the claim through the portal, we can treat the claim as if it were submitted through the portal and subject to the same fixed costs regime.”
5. The Claimant’s solicitors replied by letter dated 12th July 2016,
“We note that our client’s accident occurred during the course of international carriage by air, and therefore falls under the provisions of the Montréal Convention.  The portal applies to claims for breach of a statutory duty or breach of a common law duty of care and is not applicable to this case.”

6. By letter dated 20th July 2016 the Defendant’s solicitors responded,

“It would be anomalous if Article 17 claims were not within the Portal Scheme as the whole purpose of the portal is to create a low-cost, swift mechanism for the resolution of low value personal injury claims.  It would be bizarre that cases where some sort of breach of duty has to be proved should be within the scheme, whereas cases of Quasi-strict liability, where no such breach has to be proved, were not.”
7. The claim was not subsequently advanced via the portal but settled, pre-action, by means of the acceptance of the Defendant’s Part 36 offer of £5,500 on 26th April 2017.

8. The Claimant issued Part 8 Costs Only proceedings and an order for the detailed assessment of the Claimant’s costs was made on 20th July 2017.

9. The above issue of the application of the Pre-Action Protocol for Low Value Personal Injury (Employers’ Liability / Public Liability) Claims (“the protocol”) was duly raised in the Points of Dispute and issue was joined in the Claimant’s Replies.
10. The parties are in agreement that the claim is otherwise within scope in terms of value and the time of accrual of the cause of action.   
Relevant extracts from the Protocol
11. The following are relevant:-
“

1.1(18)
ʻpublic liability claim’ –

(a) means a claim for damages for personal injuries arising out of a breach of a statutory or common law duty of care made against –

(i)
a person other than the claimant’s employer; or

(ii)
the claimant’s employer in respect of matters arising other than in the course of the claimant’s employment; but

(b) does not include a claim for damages arising from a disease that the claimant is alleged to have contracted as a consequence of breach of statutory or common duties of care, other than a physical or psychological injury caused by an accident or other single event;”
4.3
This Protocol does not apply to a claim-


…


(7)
for personal injury arising from an accident or alleged breach of duty occurring outside England and Wales;”

12. In the course of submissions, I also highlighted the following definition from the protocol
“1.1(14)
ʻemployers’ liability claim’ - means a claim by an employee against their employer for damages arising from –

(a) bodily injury sustained by the employee in the course of employment; or

(b) a disease that the claimant is alleged to have contracted as a consequence of the employers breach of statutory or common law duties of care in the course of the employee’s employment, other than a physical or psychological injury caused by an accident or other single event;”
Defendant’s submissions

13. The Defendant’s submissions, through Mr Davidson, were divided into three parts, namely:-
(1) On a literal interpretation, an Article 17 claim is a claim arising out of a breach of a statutory duty of care;

(2) alternatively, even if not literally so, the definition should be given a purposive interpretation;
(3) in the further alternative, the Court should be minded to treat any apparent exclusion of such claims from the protocol as being an obvious error in drafting.

(1) Statutory duty of care

14. Mr Davidson contends that there is support from the Court of Appeal in Bedfordshire Police Authority v Constable [2009] EWCA Civ 64 for his primary position that a prima facie strict liability Art. 17 claim arises out of a breach of a statutory duty of care.
15. This submission is based upon the Court accepting that an Art. 17 claim is founded upon a “notional duty of care” of a similar species to that found to have existed in the Bedfordshire Police case, namely, in the instant claim, a notional statutory duty of care upon the carrier to ensure the well-being of passengers embarking on, whilst on and when disembarking from an aircraft (see Art. 17 as to scope).
16. In Bedfordshire Police, the Police Authority had been obliged to compensate the property owners at Yarl’s Wood immigration detention centre as a result of damage resulting from a major disturbance at the centre, pursuant to the provisions of the Riot (Damages) Act 1886.   The issue before the Court of Appeal was concerned with whether the authority’s insurers were liable to indemnify them for the monies paid out.    The liability pursuant to the 1886 Act was a strict liability, irrespective of any neglect on the part of the police.     The liability to indemnify under the policy was in respect of any sums which the police became “legally liable to pay as damages”, which Walker J had held was inclusive of the strict liability to pay as compensation, because that strict liability was imposed on the authority due to the notional responsibility of the police who had the duty of preserving law and order.
17. Longmore LJ agreed that the liability under the 1886 Act fell to be paid “by reason of some breach of duty or obligation”, namely the police’s responsibility for law and order for which they were “notionally” in breach, meaning that the compensation payable was “liable to (be paid) as damages”,

“27.
… Torts of strict liability are based on the concept of responsibility.”
18. A parallel was drawn with a liability in damages pursuant to the strict liability principle in Rylands v Fletcher.

19. Thus, argues Mr Davidson, the liability pursuant to Article 17 as enshrined into law by EC (Reg) 2027/97 (as amended) in relation to community air carriers, should be similarly seen as being founded on the notional responsibility of the carrier to ensure that passengers do not suffer bodily injury in the relevant circumstances.

20. He also draws assistance from the decision of Lloyd J in American Express Co v British Airways Board [1983] 1 WLR 701 in the context of a strict liability cargo claim where it was argued that such liability existed independently of any liability which might exist in tort or contract such as to avoid the exclusion of the liability of the Post Office in “proceedings in tort”.   Lloyd J was satisfied that the immunity remained on the basis that breach of statutory duty was normally treated as part of the general law of tort and the fact that the breach of statutory duty could not be equated with any particular tort, such as negligence, did not prevent it coming under the same general heading of tort.    The decision was based upon the learned judge assuming that there was a statutory cause of action for loss of cargo and his conclusion that even where breach of statutory duty cannot be equated with any particular tort, the phrase “proceedings in tort” could include breach of statutory duty if the remedy for the breach of that statutory duty could be properly described as being “tortious in character”.
(2) Purposive construction
21. Alternatively, Mr Davidson sought to urge the court to adopt a purposive approach in any event, in the context of the Jackson report (2009) on fixed costs (which Jackson LJ recommended should be recoverable for all costs in personal injuries litigation) posing the question why, in such circumstances should an Article 17 claim be excluded?

22. He cited, for approval, the decision of District Judge Richards in Prescott v The Trustees of the Pencarrow 2012 Maintenance Fund  (12/6/17 unreported) where a child’s claim for damages for personal injuries, resulting from a car in which he was travelling colliding with a tree which had fallen onto the highway, fell into an apparent lacuna between the RTA Protocol, which did not apply to a breach of duty owed by a person not being a road user and the EL/PL Protocol which did not apply to damages arising out of a road traffic accident.  Therefore, on the face of it, a very low value PI claim fell outside the low value costs regimes.   The judge decided that the cost consequences of such an interpretation would produce a perverse result clearly not intended by the Protocols and accordingly that the fixed costs regime applied.

23. In the course of his submissions, I asked both representatives to address me in the context of the Court of Appeal’s recent refusal to read matters into the EL Protocol in Williams v SoS for Business [2018] EWCA Civ 852.   Mr Davidson pointed out, by reference to paragraph 32 of that judgment, that the difficulty in relation to the non-applicability of the EL Protocol in disease cases where there was more than one Defendant was clearly shown to be non-accidental, although I must confess I have struggled to find in fact the referred to “same exclusion” in the recently introduced Package Travel Claims Pre-action Protocol at paragraph 4.  It was further noted by Mr Davidson in relation to the additional refusal of the Court of Appeal to rewrite r. 45.24, that the Court of Appeal had another way out of the difficulty by applying the Court’s general powers in relation to misconduct pursuant to r. 44.11.
(3) Obvious drafting error
24. Finally, Mr Davidson submits that any resulting exclusion of Article 17 claims must clearly be an inadvertent omission by the draftsman, contrary to the intended purpose of the Protocol.
Claimant’s submissions

25. In response, the Claimant, through Mr Meehan, starts by making 3 points:-
(1) A convention claim is sui generis;

(2) Any statutory duty which arises is not a duty of care, but if anything a duty to compensate;

(3) There are practical problems militating against the construction contended for by the Defendant.

(1) A sui generis claim

26. Mr Meehan submits that the correspondence demonstrates that the parties approached matters as a pure convention claim, with no issues of duty of care arising and that Article 29 of the Convention provides exclusivity,

“In the carriage of passengers, baggage and cargo, any action for damages, however founded, whether under this Convention or in contract or in tort or otherwise, can only be brought subject to the conditions and such limits of liability as are set out in this Convention…”

27. He points out that the Convention is a self-contained directly effective code with the force of law (my emphasis) in the United Kingdom as opposed to being part of the law (my emphasis) of the United Kingdom, as noted in the context of its predecessor, the Warsaw Convention, in Corocraft v Pan American [1969] QBD 616 at 630D and the right of action pursuant to Article 17 subsists to the exclusion of any common law remedy, see Sidhu v British Airways [1997] 1 All ER 193 HL at 201g and 212e.
28. Thus, it is submitted, this Court should avoid reference to such domestic law concepts as argued for by the Defendant.  This approach, it is said, is exemplified by the decision of the Supreme Court in Stott v Thomas Cook [2014] UKSC 15 where a claim for disability discrimination upon board an aircraft was held to be solely a question of the scope of the Montréal Convention, there being no other means available for an award of damages as a result of the exclusivity principle.

(2) Nature of any statutory duty
29. Whilst Mr Meehan accepts that there may be tortious style breaches of statutory duty in some duty of care type situations, for example within the employment/health and safety sphere, such situations of attribution of fault or the owing of a duty of care do not fit within the strict liability Montréal Convention type of claim, which simply requires proof of scope, both substantive and temporal.

30. The procedures adopted pursuant to the protocol do not fit with a convention type claim, which require a Claimant to set out the relevant breach of duty and the paperwork in relation to which only makes reference, in terms of limitation, to the Limitation Act 1980 and no other different limitation periods such as the 2 year period applicable to a Convention claim.

31. He argues that the Bedfordshire Police case was very much of its own circumstances and that it is not difficult to see public policy at play in terms of ensuring that the police’s law and order responsibilities and liabilities ought to be covered by their insurance.  It is pointed out that the concept of notional responsibility would, if taken to its extreme, give rise to potential liability on the police for every failure to uphold law and order and that this therefore demonstrates the narrow applicability of the Bedfordshire police case.    The duty to pay compensation pursuant to the Riot Act is said to be very different from the liability for damage sustained pursuant to Article 17.
(3) Practical problems
32. In addition to the paper formulation of an Article 17 claim within the Protocol in terms of breach and limitation, Mr Meehan points out a further practical problem in terms of the potential location of any relevant accident on board an aircraft mid-flight.  The protocol would clearly not apply if the accident occurred outside England and Wales but how, asks Mr Meehan rhetorically, is this to be determined in relation to a flight path crossing, for example, the Scottish border, not to mention issues of the locality of the air space itself, whereas a question of jurisdiction for a claim made pursuant to the Convention is easily resolved by reference to article 33?
(4) Purposive construction

33. In response to Mr Davidson’s submissions on construction, Mr Meehan argues that the Jackson report has no status when compared with statute, rules and protocols, in particular when not every recommendation in the Jackson report was adopted.    He particularly rejects the suggestion that there is any evidence of the legislative intent to include all personal Injury Fast Track litigation within the low value protocols, noting in particular clinical negligence claims and road traffic accidents occurring outside the jurisdiction and similarly, by reference to the Williams case, disease cases with more than one Defendant are specifically and deliberately excluded.

(5) Correcting an obvious error

34. Finally, Mr Meehan submits straightforwardly that the three criteria for the correction of errors are clearly not met and that the Court should be more inclined to mirror the cautious or conservative approach of the Court of Appeal in Williams in this regard.

Discussion
35. Whilst closely and carefully argued and not without a degree of ingenuity, Mr Davidson has failed to persuade me that an Article 17 Convention claim is or ought to be within the scope of the Protocol.

36. I agree with Mr Meehan that one can quite clearly see an element of public policy at work in terms of the creation of a notional duty of care in the Bedfordshire police case, with the result of ensuring that the Police Authority would be indemnified by their insurers and I reject any contention that such an approach should be adopted in the very different setting of an accident on board an aircraft for which liability is specifically provided pursuant to an article of an international Convention.
37. In my judgment the liability pursuant to Article 17 has not been shown to be reflective of or resultant from any notional duty of care but rather, as may be seen from the preamble to the Convention, as a result of international agreement as to the importance of consumer protection internationally in terms of air carriage and the codification of rules for the achieving of an equitable balance of interests.  

38. In my judgment neither is the Article 17 liability reflective of damage which is necessarily tortious in character and is much more reminiscent of a sui generis liability of the type argued for by the Claimant.  Indeed, it seems to me that there is some force in the proposition that there is no statutory duty at all, in the absence of a relevant UK statute, accepting that the Convention has the force of law but is not incorporated into law, but rather a right to damages pursuant to a Convention liability, as long as the claim is in scope, and for which no breach of any type, per se, needs to be asserted or found to exist.
39. In my judgment it is also noteworthy that the new Package Travel Protocol specifically excludes Athens and Montréal Convention claims (para. 1.1(13)(c)).  This strongly suggests to me that such claims in general are appropriately excluded from the low value fixed costs regimes and that my interpretation of para. 1.1(18)(a) as not including a claim for damages pursuant to Article 17 of the Convention is in accordance with the most recent indicator of Parliamentary intention in the field of low value Protocols.

40. Further in this regard, it seems to me that para. 1.1(18)(a) could have omitted the words “arising out of a breach of a statutory or common law duty of care” in the same way as para. 1.1(14)(a), had such wider scope is that contended for by the Defendant been intended.
41. Accordingly, I reject the Defendant’s arguments on its first point and am not persuaded that that decision undermines any underlying further purpose, namely to include as many relevant low value injury claims as possible.

42. Similarly, I am entirely satisfied that there is no obvious error in drafting which is susceptible to any level of correction by this court.

43. As such, on this initial preliminary point, I am of the view that it was not open to the Claimant to utilise the public liability protocol and it therefore follows that she is entitled to seek assessment of her costs outside the confines of a directly applicable fixed costs regime.

John Baldwin
Regional Costs Judge

7th June 2018
