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Policy (211)





Special Monthly Compensation (SMC) under 38 U.S.C. § 1114(s) (Statutory Housebound) and a Total Rating Based Upon Individual Unemployability (TDIU)





The United States Court of Appeals for Veterans Claims (Court) held in Bradley v. Peake, 22 Vet. App. 280 (2008), that for purposes of SMC at the (s) rate, the statute does not limit a service-connected disability rated as total to only a schedular 100-percent rating.  The regulation permits a TDIU rating based on a single disability to satisfy the statutory requirements of a total rating.  





For example, a Veteran who is in receipt of a TDIU rating based on a single disability, but is also service connected for other disabilities totaling 60 percent or more, is entitled to SMC housebound at the (s) rate – or “statutory housebound” – under the Bradley decision.  If, subsequently, the Veteran files a claim for an increased evaluation and is increased to a schedular 100 percent evaluation, there is a question whether the Veteran continues to meet the entitlement criteria under Bradley for entitlement to SMC at the (s) rate.  





The Court was clear that VA is obligated to maximize the benefits granted.  In Bradley, the Court explained that in a case where an increase to a 100-percent schedular rating would subsume the TDIU rating and the Veteran would no longer be entitled to SMC at the (s) rate, VA decision makers are to assess whether the Veteran still meets the criteria for TDIU based on a single disability before substituting a combined total schedular rating for the TDIU.  As a result, in cases where a single service-connected condition supports a TDIU rating and the Veteran has other service-connected conditions entitling him or her to statutory housebound, the TDIU evaluation should be retained if the Veteran would otherwise lose the SMC rate.  





Recoupment of Attorney Fee Overpayments





Compensation and Pension (C&P) Service is in the process of amending procedures for recouping funds when VA mistakenly fails to make a direct payment of fees to an accredited attorney or agent out of VA funds. Current VA procedures note, if VA fails to withhold a portion of past due benefits for direct payment of fees and the attorney or agent is eligible for fees, VA will pay the representative from VA funds.  This procedure will remain the same.  





However, new procedures will provide that VA may recoup the amount of the fees by establishing an overpayment against the past due benefits paid to the claimant.  After VA pays an eligible attorney or agent out of VA funds, VA will then propose and, if appropriate, create an overpayment in accordance with the due process provisions of 38 C.F.R. §3.103.  All due process and debt collection procedures apply, including referral to the Debt Management Center.  C&P will issue a Fast Letter (FL) with instructions and sample letters in the near future. 





Revised and Updated Vietnam Era Navy Ship List





A revision and update has been provided for the ship list on the C&P Service Intranet site that provides assistance for RO development of claims based on Agent Orange herbicide exposure from Vietnam era Navy Veterans.  The site is located under “Rating Job Aids” within the link “Vietnam Era Ship Agent Orange Exposure Development Site.”  It can be accessed at: � HYPERLINK "http://vbaw.vba.va.gov/bl/21/rating/VENavyShip.htm" ��http://vbaw.vba.va.gov/bl/21/rating/VENavyShip.htm�.  For a complete explanation of its use, see Training Letter (TL) 10-06, Adjudicating Disability Claims Based on Herbicide Exposure from U.S. Navy and Coast Guard Veterans of the Vietnam Era.  





The revision adds a new category of ships to the current categories of ships that operated on Vietnam’s inland waterways or docked to the shore.  The list now includes ships operating on Vietnam’s close coastal waters for extended periods, with evidence that crew members went ashore or that smaller vessels from the ship went ashore regularly with supplies or personnel. 





As with the docking category, a statement from the Veteran of personally going ashore is required to qualify for the presumption of herbicide exposure under the new category.  





The C&P Service Intranet site continues to be updated with many new ships based on deck log and ship history information obtained by C&P Service.  RO personnel should continue to send any documentation received from the Veteran or from the Army and Joint Services Records Research Center (JSRRC), which would justify including a ship on the list, to the Agent Orange Mailbox: � HYPERLINK "mailto:VAVBAWAS/CO/211/AGENTORANGE" ��VAVBAWAS/CO/211/AGENTORANGE�.





Gulf War Regulations and EP 698





TL 10-01, Adjudicating Claims Based on Service in the Gulf War and Southwest Asia, instructed RO personnel to assign a temporary end product (EP) 698 to claims from Gulf War Veterans that involved potential medically unexplained chronic multisymptom illnesses (MUCMIs) other than chronic fatigue syndrome, irritable bowl syndrome, and fibromyalgia.  These claims were to be held until a regulatory technical amendment to 38 C.F.R. § 3.317 was finalized, which would clarify that the three named MUCMIs were only examples and not an exclusive list.  This regulatory clarification was finalized and became effective on October 7, 2010.  Therefore, ROs that have not already done so, can remove the EP 698 and process the claim under a regular EP.  The effective date will generally be the date of claim, not the date the amendment was finalized, because this is a clarifying technical amendment rather than creation of a new benefit.  





Under current sections 3.317(a) and (b) regulations, Veterans with service in Afghanistan do not qualify for consideration of service connection based on disability patterns of undiagnosed illnesses and MUCMIs [although they do qualify for presumptive service 


connection of the nine diseases under 3.317(c)].  Therefore, any EP 698 established for a Veteran with Afghanistan service can also be removed from the hold and adjudicated under a regular EP based on the available evidence.  Any questions can be forwarded to: � HYPERLINK "mailto:VAVBAwas/CO/211/ENVIRO" ��VAVBAWAS/CO/211/ENVIRO�.





Procedures (212)





Status of the Expedited Claims Adjudication (ECA) Initiative


 


The ECA Initiative, conducted at the VAROs in Nashville, Lincoln, Seattle, and Philadelphia, expired on December 5, 2010.  Pilot sites can no longer enroll claims received after December 5, 2010 in the ECA program.  However, under 38 CFR § 20.1509, the sites must retain all pending ECA claims in the ECA program until either:


the participant revokes participation (explicitly or implicitly) or, 


the RO renders a final decision on the claim, or


the Board of Veterans Appeals (BVA) renders a final decision on the claim.


  


The normal rules governing finality of VBA and BVA decisions apply equally to ECA claims.





VA Form 28-1900, Disabled Veterans Application for Vocational Rehabilitation 





On November 10, 2010, the Vocational Rehabilitation and Employment Service revised VA Form 28-1900, Disabled Veterans Application for Vocational Rehabilitation (Chapter 31, Title 38, U.S.C.)  The amended form now asks whether the applicant attended a Disability Transition Assistance Presentation (DTAP) briefing. 





In the near future, we will make the new form available through PCGL.  Until then, all letters that require a VA Form 28-1900 should use the version accessible from the �HYPERLINK "http://www4.va.gov/vaforms/"��VA Forms� website.





Audit Error Worksheets (AEWs) Update





� HYPERLINK "http://vbaw.vba.va.gov/bl/21/publicat/Letters/FL08/FL08-040.doc" ��Fast Letter (FL) 08-40�, Combat-Related Special Compensation (CRSC) and Concurrent Retirement and Disability Pay (CRDP) Audit Error Worksheet (AEW) Processing Procedures within the Veterans Service Network (VETSNET), released by C&P Service on November 14, 2008, provided instructions on the processing of AEWs.  Subsequently, we discovered that the data provided by Defense Finance Accounting Service (DFAS) that generates AEWs, did not comply with VA regulations.  Accordingly, in May 2009, C&P Service provided nationwide CRSC/ CRDP refresher training with amended guidance. 





However, in October 2010, OGC agreed with the reconciliation method used by DFAS to determine CRSC/CRDP adjustments.  Therefore, the data provided to generate AEWs is in compliance with VA regulations.  Accordingly, C&P Service is now providing the following instructions: 





Follow the guidance provided in FL 08-40 regarding the treatment of dollar amounts in the “amount previously paid by DFAS” (APPBD) field.  Note: The dollar amounts in the APPBD field represent CRSC/CRDP previously paid by DFAS.  





Consider AEWs as authoritative source documents for payment.  Therefore, accept the calculations on the AEW and pay accordingly, unless there is an error regarding basic entitlement such as:


the VA withholding was not for retired pay, or 


the adjustment is for CRDP during a period in which the Veteran did not have an evaluation of at least 50 percent, etc.





The above guidance applies to all AEWs, regardless of the date the AEW was generated.  We will provide future guidance regarding the treatment of AEWs processed contrary to the guidance in FL 08-40.





� HYPERLINK "http://vbaw.vba.va.gov/bl/21/systems/docs/hearinglosscalculatorUG.pdf" ��Hearing Loss Calculator and User Guide�





We have published the � HYPERLINK "http://vbaw.vba.va.gov/bl/21/systems/docs/hearinglosscalculatorUG.pdf" ��Hearing Loss Calculator User Guide� on the �HYPERLINK "http://vbaw.vba.va.gov/bl/21/rating/rat00.htm"��Rating Job Aids� website.  The � HYPERLINK "http://vbaw.vba.va.gov/bl/21/systems/docs/hearing_loss_calculator.xls" ��Hearing Loss Calculator� is designed to improve the consistency and accuracy of rating decisions.  The user guide describes the calculator’s functionality and provides instructions for its use.





Training & Contract Management (213)





Ischemic Heart Disease Training


C&P Service has developed ischemic heart disease training. This training is delivered through a PowerPoint presentation with embedded audio provided by a member of the C&P Training Staff. 


The training can be accessed through the LMS from the employee’s desktop. The LMS number is 1364971.


�This is mandatory training for all Veterans Service Center personnel responsible for making disability rating determinations or providing quality review on rating decisions. This training is not limited to personnel rating Nehmer cases. 


This training must be completed by Friday, January 21, 2011.�Please direct questions concerning implementation of the training to Mary Glenn, Assistant Director, Training and Contract Management, C&P Service. 


Questions concerning the training content should be directed to the C&P Training mailbox at � HYPERLINK "mailto:VAVBAWAS/CO/C&PTraining" ��VAVBAWAS/CO/C&Ptraining�.��Hearing Loss Calculator Training 





The New Hearing Loss Calculator User Guide was uploaded to the Rating Job Aids webpage on Thursday, January 6, 2011.  The User Guide can be found at � HYPERLINK "http://vbaw.vba.va.gov/bl/21/systems/docs/hearinglosscalculatorUG.pdf" ��http://vbaw.vba.va.gov/bl/21/systems/docs/hearinglosscalculatorUG.pdf�.  Training is being developed for this calculator and will be available in the LMS during the week of January 24, 2011.  More information will be distributed at that time.





Challenge 





The next Challenge session will begin next week.  Travel dates for students are January 24 and February 18, 2011.  The VSR curriculum has changed and all trainee VSRs will be given Pre-Determination and Post-Determination training.  The dates for the following Challenge session will be March 8 – 31, 2011.  Future Challenge session dates can be located on the Events calendar on the ED&T website.

















Quality Assurance (214)





Rating Quality Call


 


The Monthly Rating Quality Call for January is scheduled for January 27, 2011, at 2:00 PM EST.  C&P Service will post the call-in information on the Calendar Page for January 2011, which can be accessed through � HYPERLINK "http://vbacodmoint1.vba.va.gov/bl/21/calendar/cal_month.asp?myMonth=0" ��C&P’s Home Page Calendar�.  Questions may be directed to the Quality Assurance mailbox at VAVBAWAS/CO/214B.





Inter-Rater Reliability (IRR) Study





The Quality Assurance Staff will conduct an IRR study on January 25, 2011.  A list of the participants and study administrators, along with instructions have been released to the field and the Office of Field Operations (OFO) also sent information to the Area Directors.  Questions may be directed to the IRRS mailbox at � HYPERLINK "mailto:VAVBAWAS/CO/IRRS" ��VAVBAWAS/CO/IRRS�.  





Disparity (Fiduciary Cases)   





On the October 2010 Veterans Service Center Manager (VSCM) Call, C&P explained that recent Systematic Technical Accuracy Review (STAR) observations of fiduciary field examination reports had revealed a wide variety of explanations when documenting “disparity” between income and expenses. Some field examiners document disparity in detail while others do not address the issue, or provide explanations which are unrelated to the disposition of income and expenses.





M21-1MR, Part XI, Chapter 2, D.13.h, states the field examiner must explain any disparity between income and expenses.  This includes answering such questions as:


Will excess income be saved?


How will a deficit be met if expenses exceed income? 


Please ensure field examiners document, in detail, how excess amounts of income will be used or conserved, and describe how any deficit is covered.  





Please contact Christine Alford with any questions regarding STAR errors called on cases where the Field Exam does not clearly explain disparate income and expenses.  





STAR Error Reconsideration Requests on Fiduciary Cases 


 


This is a reminder not to submit formal reconsideration requests for Administrative errors called on Fiduciary cases.  





Fiduciary Administrative errors are listed on the Fiduciary & Field Examination Activities Checklist as C1 through C3.  Though Entitlement and Protection errors impact station Fiduciary accuracy, administrative errors, such as C1 through C3, do not. 





Entitlement and Protection errors on Fiduciary cases include:


Questions A1 – A3 under “Entitlement” on the Fiduciary & Field Examination Activities Checklist 


Questions B1 –B7 under “Protection” on the Fiduciary & Field Examination Activities Checklist  





The formal dispute resolution process is outlined in M21-4, 3.07.  





As discussed on the August 2010 VSCM Call, any disagreement with errors called under the C1 through C3 Fiduciary & Field Examination Activities Checklist categories are now handled informally.  If your office disagrees with any error called on Fiduciary & Field Examination Activities Checklist, other than A1 through B7, your VSCM or designee should send an e-mail to the 214B mailbox, briefly describing the reasons for disagreement.  The Chief of the Quality Assurance Staff will provide an electronic or telephone response.  








Personally Identifiable Information (PII) in Fiduciary Cases    





Recent STAR reviews of Principal Guardianship Folders (PGFs) have revealed some offices are utilizing e-mail as a preferred mode of communication with Fiduciaries.     





The sharing of PII through e-mails, with an individual who is unencrypted, is strictly prohibited.  





Please remind all Fiduciary personnel of this very important directive.  The security of the beneficiary’s personal information must be protected.





Veteran Services (216)





Fiduciary Internet Site





On January 6, 2011, the Fiduciary Staff launched an internet website for the fiduciary program.  This launch is the first phase of the internet site and was designed to provide fiduciaries and other interested parties with information regarding VA’s fiduciary program.  





Information includes: responsibilities of a fiduciary, information on becoming a fiduciary, and links to forms and other useful tools.  Future releases will include instructions on accountings and program updates pertinent to fiduciaries.  





The website can be found at: � HYPERLINK "http://www.vba.va.gov/bln/21/Fiduciary/index.htm" ��http://www.vba.va.gov/bln/21/Fiduciary/index.htm�.  Please make fiduciary personnel aware of this new website so they can inform current and potential fiduciaries.  





Veterans Benefits Management System (VBMS)





Update on Veterans Benefits Management System (VBMS)





The VBMS Initiative is designed to transition the Veterans Benefits Administration (VBA) from paper-intensive claims processing to a paperless environment by deploying technology solutions and migrating to electronic claims processing.  The deployment strategy for VBMS includes three pilot implementations of increased capabilities.  Each successive pilot will further validate and refine system requirements.  This effort will be followed by a national rollout to all ROs to begin in 2012. 





The initial technology phase of the VBMS initiative, the Virtual Regional Office (VRO), was completed in May 2010.  The VRO provided the business specifications and business requirements for a graphical user interface.  These specifications and requirements have been translated into a larger business requirements document, which is currently being used to develop the end-to-end paperless claims technology solution, VBMS. 





Pilot One began testing the VBMS application on November 15, 2010 at the Providence RO.  The first of the three six-month pilots focused on testing and refining the initial software.  It was primarily targeted toward the scanning of paper documents, creation of an electronic claims folder, the use of optical-character recognition, and electronic workflow.  





Pilot Two is scheduled to begin May 2011 at the Salt Lake City RO.  Pilot Two will provide increased functionality, with the goals of demonstrating scalability and testing automated workflows.  





Pilot Three will be deployed in fiscal year 2012 to one additional RO (yet to be determined), with the previous two pilot sites continuing to process claims using VBMS. This pilot will integrate new and improved business processes with the application that was developed, refined and validated during the VRO and the two previous pilots.  





On January 18, 2011, the Providence RO began processing live claims through the new interface.  At the time that a claim is established in the VBMS system, a VBMS flash will automatically be added to the corporate database.  All claims and correspondence for disability benefits processed in VBMS by the Providence RO will remain under the jurisdiction of the Providence RO until further notification.  Consequently, if mail is received for a claimant whose corporate record contains a VBMS flash, the RO should forward the mail to the Providence RO and create Modern Award Processing-Development (MAPD) notes indicating that the mail has been sent to Providence for further processing.  The RO should log unsolicited mail in MAPD under unsolicited evidence and appropriately close out any mail being tracked in MAPD.  





All questions about paperless claims processing should be forwarded to the VBMS mailbox (�HYPERLINK "mailto:VBMS.VBACO@va.gov"��VBMS.VBACO@va.gov�).








Just when you thought you were done eating holiday candy……
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